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Court of Appeals of the District of Colombia. 

No. 3072. 

Thomas R. Riley Lumber Co., &c., et al., Appellants, 

vs. 

Ormsby McHarg. 

I 

-- 

| 

a Supreme Court of the District of Columbia. 

, I 

i 

At Law. No. 55720. 

Ormsby McHarg, Plaintiff, 
vs. 

Thomas R. Riley Lumber Company, Inc., and Thomas R. Riley, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter’mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

1 Declaration and Affidavit of Merit. 

Filed April 29, 1913. 

In the Supreme Court of the District of Colombia. 

At Law. No. 

Ormsby McHarg, Plaintiff, 

vs. 

Thomas R. Riley - Lumber Company, Inc., and Thomas R. Riley, 

Defendants. 

I 

The Plaintiff sues the Defendants: For that heretofore, to wit, on 
or about the 26th day of February, 1913, the defendants represented 
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2 THOMAS R. RILEY LUMBER CO., ETC., ET AL. VS. 

to the plaintiff that the defendant, Thomas R. Riley Lumber Com¬ 
pany was the owner of thirty thousand (30,000) acres of virgin tim- 
ber land situated in Wilkes, Allegheny and Surrey Counties, North 
Carolina; that the timber upon the said land had been cruised upon 
two different occasions; that the hist cruise, made in 1912, showed 
that there was upon the said land 222,000,000 feet of merchantable 
timber; that the detailed reports of said cruisers were in hand and 
available; that the title to said land had been examined by several 
attorneys of standing, all of whom had reported that the defendant 
Company had a perfect fee simple title thereto, that there is access¬ 
ible an abstract of title from the original grants down to the present 
day; that the defendant, Thomas R. Riley, was the owner of all of 
the capital stock of the defendant Corporation except a few shares 
necessary to qualify directors; that the said defendant Com- 

2 pany had no outstanding liabilities and the defendant, 
Thomas H. Riley’s financial standing would be rated from be¬ 
tween $100,000 to $150,000; that the said defendant, Riley, had been 
in the saw mill and lumber business all of his life; and his father 
before him had been in the same business and had accumulated a 
large fortune; that the said defendant, Riley, would be the President 
and Manager of the defendant Company; that the value of the stand¬ 
ing merchantable timber upon said land was over $2,000,000; that 
the said defendants desired to negotiate a loan on said timber lands 
for the purpose of constructing and properly equipping a saw mill 
plant with all the necessary buildings and equipments, including 
machine shops, houses for workmen, electric plant, planing mill and 
a complete logging equipment, including tram roads, locomotives 
and cars so as to market the timber thereon; that the defendant 
would execute a first mortgage on said land, timber and improve¬ 
ments to secure $500,000, six per cent (6%) l>onds, payable within 
ten years, but with the right to redeem at any time after five years at 
a given premium and accrued interest; that the entire bond issue, 
principal and interest would be guaranteed by Thomas R. Riley per¬ 
sonally; that the defendants would pay all of the expenses of the 
transaction, including the costs of a cruise of the timber, if deemed 
necessary, an examination of the titles, drawing of the mortgage, 
recording of all of the papers, printing and engraving of the mort¬ 
gage bonds together with the trustees fee for certifying the bonds: 
that the said mortgage and bonds would provide for a proper sinking 
fund for their redemption and payment of interest; that all of the 

money derived by the defendant Company from the sale 

3 of said bonds would go back into the property either in way of 
improvements or into the treasury of the Company; and upon 

the aforesaid representation the defendants requested the plaintiff, 
who is an attorney at law, to undertake on their behalf to whip the 
matter into proper business shape and to negotiate for sale of the said 
bond issue upon said terms; that they would pay plaintiff $25,000 
for his services in the matter in the following manner, viz.: $5,000 
cash and would execute and deliver to him two (2) $10,000 prom¬ 
issory notes to be made by defendant Company and endorsed by the 
defendant, Riley, individually, said notes to be payable in one and 
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two years respectively with six per cent (6%) interest, said pay¬ 
ment to be made when the bonds were issued; relying upon the truth 
of the aforesaid representations made by the defendant to him and 
in consideration of the aforesaid promise of payment to be made by 
the defendants to him for such services, tha. plaintiff agreed to under¬ 
take and did undertake and did whip defendants proposition into 
tangible business shape and did negotiate with a responsible Bank¬ 
ing House, who was and is amply able to finance the undertaking and 
as a result of plaintiff’s services the said Bankers were prepared to 
carry through the purchase of such bond issue, provided the represen¬ 
tations made by the defendant to the plaintiff were true and defend¬ 
ants were so notified; and plaintiff says certain of the material rep¬ 
resentations made by defendants to him were untrue and known bv 
defendants to be untrue at the time same were made; the fact being 
that neither of the defendants were the owners of the said timber land 
with a good fee simple title, and by reason thereof, all [further nego¬ 
tiation for the sale of said bond issue became terminated and 

4 that plaintiff having in all respects fulfilled his part of the 
agreement aforesaid, became entitled to the compensation 

agreed upon, and on the tenth day of April, 1913, plaintiff made 
demand on the defendants and each of them therefor, which demand 
was refused; and the defendants have not made such pavment or any 
part thereof, though often requested so to do, to the damage of the 
plaintiff in the sum of Thirty-five thousand dollars ($35,000), 
wherefore he brings this suit. 

And the plaintiff claims Twenty-five thousand dollars ($25,000) 
with interest thereon from April eleven, 1913, besides the costs of 
suit. 

GITTINGS & CHAMBERLIN, 

A ttorneys for Plaintiff. 

.* * * * * * | * 

Affidavit of Merit. 

City, County and State of New York, ss: 

I, Ormsby McHarg, being first duly sworn, do depose and say, that 
I am an attorney at law, and the plaintiff named in the foregoing dec¬ 
laration ; that on or about the 26th day of February, 1913, the de¬ 
fendants, the Thomas B. Riley Lumber Company and Thomas R. 
Riley, represented to me both verbally and in writing that the said 
•Thomas R. Riley owned all of the stock of the Thojnas R. Riley 
Lumber Company, except a few shares necessary to be held by 

5 others for the purpose of creating a Board of Directors and 
that Mr. Riley was a man whose financial standing would be 

rated between $100,000 and $150,000; that he was well and favor¬ 
ably known in the District of Columbia; that the Thomas R. Riley 
Lumber Company owned thirty thousand (30,000) acres of hard¬ 
wood timber lands in Wilkes, Allegheny and Surrey Counties, North 
Carolina; that the said Company’s titles to the said land had been 
examined by several prominent lawyers of the State ojf North Caro- 
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lina. who reported that the said Company s titles thereto were fee 
simple and perfect; that there was an abstract for checking the titles 
of the property, from the original grants down to the present day; 
that the Deeds were all concentrated under one head; that the said 
Lumber Company had no liabilities: that the timber upon said land 
had been cruised' on two different occasions; that the last cruise, 
made in 1912, showed that there was upon the said land 222,000,000 
feet of merchantable timber; that the detailed reports of the cruisers 
were in hand and available; that the value of the said standing mer¬ 
chantable timber, upon said land was over $2,000,000 and that the 
defendants desired to negotiate a loan of $500,000 or more on this 
timber land for the purpose of constructing and properly equipping 
a saw mill plant with the necessary buildings, including a saw mill, 
machine shops, dry kilns, houses for workmen, electric plant, planing 
mill and complete logging equipment including tram roads, loco¬ 
motives. cars. etc., so that they could market the timber; that all 
of the money derived from the loan would go into the plant or into 
the treasury of the Company, as a working capital; that to 
secure such a loan they would execute a mortgage on the land, 
timber and improvements thereon and that the lender would 
be given the right to see that the application of the money advanced 
was used for the purposes above mentioned; that the mortgage would 
secure six per cent. (6%) bonds, payable within ten years, but the 
Company to reserve the right to redeem at any time after five years, 
at a given premium and accrued interest: that Thomas R. Riley 
would personally guarantee payment of the bonds, principal and in¬ 
terest; and that the Company and Riley would pay all of the expense 
of the transaction, including any cost of a cruise of the timber, if 
deemed necessary, an examination of the titles, drawing of the mort¬ 
gage. recording of all of the papers, printing and engraving of the 
mortgage bonds, ‘together with the trustees 7 fee for certifying the 
bonds; that the said mortgage and bonds would*provide for a proper 
sinking fund for their redemption: that they were willing to dispose 
of these bonds to Bankers at ninety cents on the dollar with a twenty 
per cent, stock bonus: and the defendants requested affiant to under¬ 
take on their behalf to whip this matter into proper business shape 
and negotiate for them the sale of said bond issue, upon the aforesaid 
terms; and agreed to pay your affiant for his services in the matter, a 
fee of $25,000 in the following manner: $5,000 cash, and deliver to 
him two notes of $10,000 each, to be made by the defendant Com¬ 
pany, payable respectively in one and two years with six per cent, 
interest, to be indorsed by Mr. Riley personally; the payment to be 
made when the bonds were issued; believing to be true the representa¬ 
tions as to the Riley Lumber Company's titles to the land and 
7 the representations as to the financial standing of Thomas R. 

Riley, individually, and that the Riley Lumber Company was 
without liabilities, and believing the representations as to the amount 
of lumber on the land and the value thereof, your affiant agreed to 
render the sendees requested and immediately began through corre¬ 
spondence and personal intendews with the said Riley and his and 
the Riley Company’s attorney, John M. Rankin, Esq., of the City of 
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Washington, to get the matter into such shape that it cbuld be pre¬ 
sented to responsible bankers and brokers who make a specialty in 
dealing in such securities and as a result, affiant succeeded in getti g 
interested a responsible firm of bankers who were amply able to 
finance the undertaking and who expressed their desire to take the 
matter up; and the said'Bankers could and would have cpnsummated 
the deal and have taken the bonds at the pnce agreed upon provided 
the representations made by said Riley and the said Rilev Company 
to the affiant, upon investigation should be found to be true, and m 
consequence thereof the affiant asked for a conference with the .aid 
Riley, so as to arrange for the detailed data necessary, when it sud¬ 
denly developed that the representations as to the ownership and 
titles to the land in question were untrue and the said defendants. 
Thomas R. Riley Lumber Company and Thomas R. rui' 

able, by reason thereof, to carry out their proposition. Whereupon 
the affiant having performed all of the services of him required y 
the terms of his agreement, on the 11th day of April, 1913, made a 
demand upon the defendants Thomas R. Riley Lumber Company 
and Thomas R. Rilev, and each of them for the compensation 
agreed upon, namely $5,000 cash, and to deliver to him two 
8 notes of $10,000 each, to be made by the Thomas R, Riley 
Lumber Company and to be indorsed by Thomas R. Riley, 
individually, payable in one and two years respectively, with six 
per cent, interest, which demand was refused, and ^ defendants 
nor neither of them have made payment of any part hereof and 
there is now due from the said defendants to .the plaintiff $25,001 
with interest thereon from the 11th day of April, 1913J free from all 
sat offs or any just grounds of the defense. M „ HA| , ( . 

Subscribed and sworn to before me this 28th day of April, 1913. 

fsEAicl ALFRED HOUSTON, 

Notary Public, New York County, i\o. 16/5. 

Certificate filed in Kings County. 

Reg. No. N. Y. Co. 5002, Kings County 6008. 

Mv Commission expires March 30th, 1915. 

No. 27789. 


State of New York, 

County of New York , $s: 

I William F. Schneider. Clerk of the County of New York and 
also Clerk of the Supreme Court for the said County, the same being 
a Court of Record, do hereby certify, That Alfred Houston before 
whom the annexed deposition was taken was, at thejtime of taking 
the same, a Notary Public of New York dwelling m said County 
dulv appointed and sworn, and authorized to administer oaths to be 
used in any Court in said State, and for general purppses; that I am 
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well acquainted with the handwriting of said Notary and that 
his signature thereto is genuine, as I verily believe. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of the said Court and County, the 28 day of April, 1913. 

[seal.] ' W. F. SCHNEIDER, Clerk. 


9 Pleas and Affidavit of Defense. 

Filed May 15, 1913. 

******* 
Defendant Thomas R. Rilev and defendant Thomas R. Rilev 

V 

Lumber Company, Inc. for pleas to this declaration in which Ormsby 
McHarg is plaintiff say as follows: 

1 . 

Defendants did not nor did either of them undertake or promise 
as in said declaration alleged. 

2 . 

Defendants are not nor is either of them indebted as in said decla¬ 
ration alleged. 

T. L. JEFFORDS, 
Attorney for Defendants. 


Affidavit of Defense. 

Defendant Thomas R. Riley and defendant Thomas R. Riley 
Lumber Company Inc., file this affidavit of defense along with their 
pleas in bar and deny the right of plaintiff Ormsby McHarg as to the 
whole of his claim herein. 

The grounds of defense are as follows: 

Plaintiff Ormsby McHarg was not employed by defendants or 
either of them as a lawyer, and was not employed bv defendants in 
any capacity whatsoever. 

Defendants were anxious to procure a loan. 

Plaintiff Ormsby McHarg represented to defendants that he was a 
promoter and broker and in a position to secure said loan. 

Thereupon defendants submitted to plaintiff a statement 
10 about their condition and the security offered for the loan, and 
did agree with said McHarg that if he would secure a loan of 
$650,000. for them they would pay him a commission of five per 
cent on same for securing and placing it. 

Defendants had no further or other business transaction or relation 
with plaintiff and did not agree to pay him anything unless he should 
as such broker or promoter secure this loan. 

Plaintiff Ormsby McHarg. wholly failed to secure said loan and 
did not do anything else for defendants or either of them. 
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Defendants do not nor does either of them owe plaintiff any 
amount of money by reason of the premises, or otherwise. 

Thomas R. Riley, President of Defendant Company has personal 
knowledge of the facts, and makes oath to this affidavit of defense. 

THOMAS R. RILEY. 

I 

Signed and sworn to before me at Washington, D; C., May 13, 
1913. 

[seal.] s. A. T$RRY, 

Notary Public, D. C. 


Joinder of Issue. 

i 

Filed June 4, 1913. j 

* * * * * * I * 

The plaintiff joins issue upon the defendants pleas. 

GITTINGS & CHAMBERLIN, 

Attorneys for Plaintiff. 


11 Memorandum. 

October 6, 1915.—Verdict for Plaintiff for $25,000|00. 


Supreme Court of the District of Columbia. 

| 

Thursday, August 24th, 1916. 

Session resumed pursuant to adjournment, Hon.j Wendell P. 
Stafford, Justice, presiding. 

* * * * * * * 

Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be, and the same is hereby overruled and 
judgment on verdict is ordered. Wherefore, it is considered that the 
plaintiff herein recover of the defendants the sum of Twenty-five 
Thousand Dollars ($25,000.00), with interest from this date together 
with costs of suit to be taxed by the Clerk and have execution thereof. 

From the foregoing judgment the defendants by their attorneys of 
record, in open court, note an appeal to the Court of Appeals; where¬ 
upon, the penalty of a bond for costs is hereby fixed in the’sum of 
One Hundred Dollars. 


Memorandum. 

September 5, 1916.—Appeal Bond approved and filed. 
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12 Memoranda. 

September 25, 1916.—Bill of Exceptions submitted. 

October 5, 1916.—Time to file record extended to November 15, 
1916, inclusive. 

November 13. 1916.—Time to file record extended to December 15, 

1916, inclusive. 

December 14, 1916.—Time to file record extended to January 15, 

1917, inclusive. 

January 11, 1917.—Time to file record extended to February 15, 
1917, inclusive. 

February 14. 1917.—Time to file record extended to March 1, 
1917, inclusive. 

February 27. 1917.—Time to file record extended to March 15, 
1917, inclusive. 

Supreme Court of the District of Columbia. 

Monday. February 19th, 1917. 

7 v 7 9 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice, presiding. 

******* 

The Court having this day signed the bill of exceptions heretofore 
submitted herein, as of the time of the noting thereof at the trial, 
now hereby orders the same of record, nunc pro tunc. 

13 Assignment of Errors. 

Filed February 27. 1917. 

/ 

******* 

Now comes the defendants Thomas R. Riley and Thomas R. Riley 
Lumber Company, appellants, and assign for review, on appeal, error 
committed by the trial Court in the following particular: 

In over-ruling the motions of the defendants to direct a verdict in 
their favor at the close of all the evidence. 

JESSE WILSON. 

LECKIE, COX & SHERIER, 

Attorneys for Defendants. 


Designation of Record. 

Filed February 27, 1917. 

******* 

The Clerk, in preparing the transcript of record in the above enti¬ 
tled cause, will embody therein the following, to-wit: 

1. The declaration and affidavit. 
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2. The pleas, affidavit of defense and joinder of issue. 

3. Verdict. 

4. Order overruling motion for new trial; judgment on verdict; 
notation of appeal in open court by defendant; fixing of appeal 

bond. 

14 5. Notation of approval of and filing of appeal bond. 

6. Memo, of submission of bill of exceptions ahd signing of 
bill of exceptions. (Copy of bill of exceptions which was signed in 
duplicate to be filed in Court of Appeals.) 

7. Memo, of order or orders extending time for submission of bill 
of exceptions and filing of transcript of record. 

8. This designation, and assignment of errors. 

JESSE WILSON, j iHH 
LECKIE, COX & SHERIER, 

Attorneys for defendants. 

' j , 

Copy of foregoing designation received this 24" dav of Februarv, 
1917. 


J. M. CHAMBERLIN, 
Attorneys for Plaintiff. 


15 Supreme Court of the District of Columbia 

United States ok America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of tjie District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 55720 at Law, wherein Ormsby 
McHarg is Plaintiff and Thomas R. Riley Lumber Company, Inc. 
and Thomas R. Riley are Defendants, as the same remains upon the 
files and of record in said Court. 

j 

In testimony whereof. I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2nd dav of March, 1917. 

[Seal Supreme Court of the District of Columbia.] 


JOHN R, YOU 


NG, Clerk. 
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16 In the Supreme Court of the District of Columbia. 

Law. No. 55720. 

Ormsby McHarg. Plaintiff, 
vs. 

Thomas R. Riley Lumber Company et al.. Defendants. 

Bill of Exceptions. 

Be it remembered, that the above entitled cause came on for trial 
before Mr. Justice Stafford and a jury, on the 5th day of October. 
A. D., 1915, Messrs. John C. Git tings and Justin M. Chamberlin ap¬ 
pearing for the plaintiff and Jesse Wilson, Jr., Esq., for the defend¬ 
ants. 

Thereupon, the plaintiff, being duly sworn as a witness in his own 
behalf, testified, in substance, as follows-: 

That he is a lawyer engaged in practice in New York. He was 
introduced to defendant Riley in February. 1913, by John M. 
Rankin, an attorney of Washington, D. C. Before meeting Riley, 
Rankin talked with witness about a timber proposition and witness 
told him to have it reduced to writing. Later Rankin presented a 
written outline of the proposition. It was in connection with this 
paper that the witness met Riley. The paper referred to, signed by 
Rankin as attornev for defendants, was admitted in evidence and 
contained the following provisions: 

The property comprises 30,000 acres of hardwood timber land in 
Wilkes, Allegheny and Surrey Counties, North Carolina. 

17 The titles are fee simple and perfect; and are in order for 
checking from the original grant down to present date. The 

deeds are all concentrated under one head, and the applicant for the 
loan has complete title. 

Following is full data concerning the transaction : 

1. The amount of the loan desired is $650,000. Borrower would 
like to have the life of the loan limited to five years, although a longer 
period might be consented to, if necessary. 

2. The borrower is a corporation—The Thomas R. Riley Lumber 
Company. It is incorporated under the laws of North Carolina, with 
a capitalization of $750,000. 

5. All of the timber is owned in fee. 

7. There is no equipment on the property at present. The money 
is being borrowed for the purpose of installing equipment. 

18 8. The borrower (the Thomas R. Riley Lumber Company) 
has no liabilities. Its assets consist of the two tracts of land 

hereinbefore described. Mr. Thomas R. Riley owns the company 
himself, excepting the few shares necessary to be held by others 
for purposes of creating his hoard of directors. Mr. Rilev is a 
man whose financial standing would he rated at about $100,000. 
He is well and most favorably known in this citv. His father be- 
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fore him was an experienced timber and lumber man, and he has 
been raised in the business and spent his entire life in it. He is 
a man about fifty years of age, very active, and thoroughly com¬ 
petent to handle any business of this character. I-Ie is quite con¬ 
servative in business matters, and could be relied upon to handle 
this or any other similar business to the very best advantage, being 
thoroughly familiar with every detail of the saw mill and lumber 
business, and with the conditions of the domestic and foreign mar¬ 
kets. 

9. The borrower not having been in operation as yet, it is not pos¬ 
sible to submit a statement of its net earnings for I several years 
past. 

19 10. There are no personal guarantors on the loan. It is be¬ 
lieved that the property itself offers complete security for the 

loan sought. The borrower would agree to make advance arrange¬ 
ments to secure certain payment of the interest on the bonds for the 
first three interest periods (6, 12 and 18 months), so that there could 
be no question on this account because of possible delay in getting the 
plant into operation and earning position. 

11. The liabilities of the borrower, after it has received the pro¬ 
ceeds of the contemplated loan, will be simply the loan itself. 

12. The proceeds of the loan are to be used in equipping the prop¬ 
erty with a modern and complete saw mill plant, including dry 
kilns, etc., etc., which, of course, adds to the total amount of the loan 
to the security offered therefor. 

The borrower proposes, out of the money secured by the loan, and 
has his plans practically completed, to equip the property as fol¬ 
lows : 

20 6 dry kilns with a capacity of 100,000 feet; 

Saw mill—double band—to saw and gang 150,000 feet per 

day; 

All necessary buildings, auxiliary saw mills and equipment; 
Houses for workmen; 

Machine shops; 

Electric plant; 

Planing mill. 

The total estimated cost of plant and improvements is approxi¬ 
mately $500,000. 

Borrower is willing to pay 6% and to approve a bond issue which 
shall run for five years, or possibly ten years, if necessary. 

21 The borrower will pay all expenses of the transaction, in¬ 
cluding the cost of a cruise of the timber (if necessary and 

previously agreed upon), examination of titles, drawing of the mort¬ 
gage, recording all of the papers, printing and engraving of the mort¬ 
gage bonds, together with trustee’s fee for certifying bonds, etc., etc. 

While I am not familiar with the requirements of bankers in such 
transactions, I am somewhat familiar with the value of both standing 
timber and manufactured lumber, and I know that these tracts of 
land are. as they stand today, gilt-edged security for such a loan. 

Riley was present when this paper was presented to witness by 
Rankin and they discussed it in detail for an hour or more at the Wil- 
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lard. When asked to give the substance of the discussion witness re¬ 
plied that the paper met all requirements, with the exception of the 
question of the amount that Riley wanted to put into the mill; that 
he wanted it to cut 150,000 feet a day, and witness explained why 
that was not feasible and that it would be useless for witness to under¬ 
take the proposition unless left free to handle features of the finan¬ 
cing as the bonding house would not lend enough money to erect a 
mill of that capacity, inasmuch as Riley also undertook to erect plan¬ 
ing mills, etc., because $050,000 would not do these things and pro¬ 
vide a working capital; that Riley and Rankin then agreed that wit¬ 
ness should he free to discuss that with the bonding house and that 
they would consent to any figure agreed upon by witness and the 
bonding house to be the most economical plant, and to work the 
thing out and he would consent to it. The defendant agreed in the 
paper presented to personally guarantee the loan. If it is not in the 
paper it was later done. The defendant agreed to pay the plaintiff 
$25,000. the payments to be made in the form specified in the 
22 complaint. The witness took up matter of securing loan with 
New York bonding house but was unsuccessful. He then 
opened negotiations with bonding house in Chicago. He had with 
him the proposition and blue print furnished by defendant when he 
took up matter with Chicago people. Witness was told that mill of 
capacity specified was not feasible. Shortly after witness returned to 
New York, in latter part of February. 1913, he received letter from 
Rankin, dated February 27, 1913. as follows: 

“Dear Mr. McHaro : Pursuant to promise. T am here reducing 
to writing what I said to you in regard to the Riley bond issue that 
does not appear in the memoranda T handed you. 

Mr. Riley is willing to dispose of $650,000 of first mortgage, 6% 
bonds, at 90: same to run for 10 years, but to be redeemable after 5 
years at 110 and accrued interest. 

Mr. Moyer, who brought us together, came in to see me this morn¬ 
ing and wanted to know if he would he taken care of if a deal were 
consummated, and T told him that T presumed that you would 
agreed with me that he would he entitled to some consideration. He 
did not state what he would he satisfied with, but said he was willing 
to leave the settlement to you and myself, and T call the matter to 
your attention now simply for the purpose of making a record. 

Of course, by giving the bonds to the brokers at 90 Mr. Riley con¬ 
siders that he is amply compensating them, particularly in view of 
the fact that he is willing to grant a 20% stock bonus to the pur¬ 
chasers of the bonds. He thinks that this bonus ought to enable the 
brokers to sell the bonds at practically par and thereby provide for 
themselves a commission of approximately 10%. 

You will also recall that .1 said to you, in confidence, that I thought 
it probable that, with your co-operation, T could secure from Mr. 
Riley some further concession in the wav of commissions, which we 
would divide. 

Hoping to hear favorably from you at your early convenience, I 
am, 


JOHN M. RANKIN.” 
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23 There had been no discussion of this kind between witness 
and Riley and Rankin regarding commission. The agree¬ 
ment was that witness was to get $5,000 in cash and two notes of 
$10,000 each. The witness on February 28, 1913, replied to Ran¬ 
kin’s letter as follows: 

I 

“Dear Mr. Rankin: I submitted your timber proposition to 
Bankers here today. They do not want to touch bones that are not 
secured by operating property. I asked them if it would make any 
difference if the interest on the bonds was secured by a separate 
source for a period of a year and a half or two years. Their reply 
was that the only sort of a guarantee that would be acceptable to 
them would be one running for the entire life of the bonds. 

The fact that the money derived from the sale of tlje bonds could 
be invested on the property under their own supervision did not ap¬ 
peal to them. 

This whole situation quite convinces me that the figure—$650,- 
000—would have to be materially scaled down. 

I leave on the 2nd for Chicago and will carry letters of introduc¬ 
tion to Bankers there who have been dealing in timber bonds for some 
time, and will see what T can do with the proposition there.” 

I 

A further letter was received from Rankin, dated March 5, 1913, 
to which the following reply was made on March 6, 1913: 

“Dear Sir: In Mr. McHarg’s absence, we beg to acknowledge re¬ 
ceipt of your letter of the 5th instant, addressed to him, and to say 
that up his return, which we expect will be the first part of next week, 
vour letter will be brought to his attention. 

NOBLE. ESTABROOK & McHARG.” 

* J 

He could not sav when he left for Chicago or when he re- 

24 turned, but thought he returned about the 16th or 18th of 
March. While in Chicago he received neither letter nor tele¬ 
gram from Rankin. He wrote Rankin from Cedar Rapids, Iowa, 
on March 6. 1913, as follows: 

“Dear Sir: Just as I was leaving New York and very shortly after 
I wrote you, I had a talk with a man whose house deals in lumber 
propositions. He said that a good many North Carolina timber 
propositions were unsatisfactory, but that he would look into this 
one if we could assure him at the start that it was considerable better 
than the average North Carolina timber proposition. He wants the 
plan worked out for him on paper, so as to show: 

First. Transportation facilities and the location of markets for the 
output, together with the number of miles of railroad, if any, that 
would have to be built, to the most convenient point for the location 
of the mill. 

Second. A statement as to the size and cost of the mill and ad¬ 
junct and the proposed daily output and the facilities for marketing 
the same. 

Third. A statement showing prevailing prices for the lumber 
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manufactured from timber of a like character, covering a period of 
two or three years, the observations of this matter to cover the near 
locality. 

•J 

Fourth. What will it cost per thousand feet to deliver the various 
classes of logs to the mill and what facilities are proposed for assem¬ 
bling the logs for transportation to the mill. What in other words, 
is, what is known to the logger as the logging chance on the property. 

Fifth. Where is it proposed to locate the mill and what are the 
labor conditions that will have to be considered with the mill at the 
point designated. 

Sixth. What is the status of the options on the surrounding tim¬ 
ber—are they in writing, .if so, when must they be exercised and 
what amount of money will be needed for the purpose of taking over 
the options. In this same connection, what showing is there of a 
cruise of the lands which the options will cover. 

This last is very important in view of the large cost of the proposed 
mill and its collateral equipment. 

Seventh. A full statement must be made, setting forth the expe¬ 
rience in the lumber business of the men managing the company, 
which will have this proposition in charge. In this connection, it 
must be made to appear that the people who will manage the property 
are able to handle successfully an enterprise of this size. 

Eighth. The names of the individuals who will take up the man¬ 
agement of the property, if the loan is secured, their references, 
etc. 

25 This last is most important. It means the difference be¬ 
tween profit and loss. It means either the retirement of the 
bonds in an orderly manner, or a receivership for the property. 

Ninth. Has there been an appraisement made on the lands under¬ 
lying the timber,—if so. what are they estimated to be worth per acre 
after the merchantable timber has been cut off and before the stumps 
are removed. 

Tenth. If there is a market for this line. If so, what is there to 
show this fact. 

If this timber belonged to me, I would put in a plant which would 
cut a full 50.000 ft. per day and no more. Such a plant would cut 
off all of the timber in from twelve to fifteen years; in other words, it 
should l>e made a life business, rather than a hurried clean-up with 
such a heavy overhead charge as would be involved in the case of a 
mill with 150,000 feet capacity. This smaller mill keeps down the 
overhead expense and very greatly reduces the risk of handling the 
property. T have very little hope of finding any concern that will 
finance this property along the lines of the larger developments. 

It will be a week at least before I am in New York again, In the 
meantime, if you want me to follow this matter up, have data care¬ 
fully prepared on the lines above indicated.” 

At the time Riley and Rankin laid the written proposition before 
witness and he was arguing against the heavy overhead for the mill. 
Riley said he had options on from 35.000 to 50,000 acres of equally 
good timber land adjoining this property and that he proposed to cut 
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the option land first reserving the other timber as security and devot¬ 
ing the ordinary sinking fund off the option land to retirement of 
bonds. (On March 11, 1913, Rankin wrote witness two letters 
which will be subsequently alluded to.) 

On March 13, 1913, witness wrote Rankin from Chicago as fol¬ 
lows: 

‘'Dear Sir: Your brief note written to me at my New York office 
has just been forwarded to me here. I have spent some time going 
over the matter with people here who handle timber bonds. The 
attitude they assume is that in a development proposition a guarantee 
outside of the security is usually required. In fact, it is a practice 
to require a separate guarantee for the full amount of the bond issue 
where the Company putting out the bonds is not a going concern. 
In view of this accepted policy it becomes necessary/ unless vour 
client is prepared to give a full separate guarantee to cut down 
26 the size of the bond issue to the smallest amount that will 
lianance a proposition on good working lines. 

The people here take the same view of the matter that I have ex¬ 
pressed to you from the beginning, namely; that the pilopertv would 
not carry a $650,000 bond issue. They consider that the over-head 
would be too large and would require a large and well worked out and 
thoroughly organized selling force. In case of a tight monev market 
a property of this size would experience great difficulty in standing 
the expense of operating and storing its products waiting for an 
easier money market. They consider that a mill with 150.000 feet 
daily capacity is entirely too large for this property. Thev consider 
that if a mill of not to exceed a 75,000 daily capacity were put upon 
the property, it would be plenty large enough and would ease up the 
other situations above described in case they should arise during the 
life of the bond issue. They consider that at least $150,000 should 
be placed in the treasury for capital. 

Mv conclusion upon the whole matter was that they would handle 
the transaction if the bond issue did not exceed $500,000. Tn this 
connection, however, they will expect that your client i!n lieu of the 
separate guarantee for the full amount of the bond issue! will give his 
personal guarantee on the issue. I understood you to saly that he was 
worth outside of this property from $100,000 to $150,000. It will be 
necessary in addition to furnish information in detail upon the fol¬ 
lowing points. 

1. The people with whom I have been talking have had consider¬ 
able experience with North Carolina timber land titles. They sav 
that what is ordinarily looked upon in North Carolina a£ a good and 
sufficient title does not suit bond houses in putting on an issue secured 
thereby. Therefore, they will want a detailed showing as to the titles 
and an opinion from one who is competent in that State as to the 
titles. 

2. A detailed statement as to the experience of your cjrlient in tim¬ 
ber and lumber business. 

3. Maps of the property and the complete figures for the two 
cruises which have been made. In this connection the full notes of 
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the cruises will he necessary. They will want you to make a repre¬ 
sentation and a guarantee as to the stumpage and it will be necessary 
for you to agree to hear the expense of the cruise, if your figures are 
not verified by cruises selected by the people here. 

4. What will it cost to construct a railroad standard guage, from 
the present existing line to- the point where the mill -will be con¬ 
structed. IIow many miles? 

5. How many miles of logging road will it be necessary to con¬ 
struct and how much per mile will it cost? 

6. It will be necessary to furnish a detailed statement as to the ex¬ 
perience of your client in marketing lumber. What, if any organi¬ 
zation has in mind in connection with this enterprise. 

7. It will be necessary to furnish a detailed statement as to the 
acreage and location of the lands which vou said could be taken over 
under existing options held by your client. In this connection if 
any cruise has been made of land under option, it will be necessary to 
furnish the results of same. If only an informal examination has 
been made of the property a statement should be made as to the con¬ 
clusion as to the value of the property and the stumpage per 

27 acre. A statement as to the exact number of acres involved 
in the options and the general character of the land and the 
cost of getting logs from the option property to the mill. If these 
options are in writing, it will be necessary to furnish copies of them 
to you and myself for the purpose of examination, together with a 
statement that everything necessary has been done to keep the 
options alive. It will be necessary also to have these options run for 
sufficient time to enable the people here to make an examination of 
that property, as well as the other property above mentioned. Will 
any of the money derived from the sale of the Isinds be used in taking 
over the options? 

Finally, upon an examination it will be necessary to leave to the 
judgment of the people furnishing the money the final decision on 
the size of the mill and other equipment on the property and the size 
of the capital account. 

I feel encouraged to say to you that if these things can be worked 
down in a business form along the lines indicated, the people with 
whom I have been talking will take a bond issue not to exceed from 
$500,000 to $525,000 on this property, with the understanding that 
all the money furnished will go back into the property and into the 
treasury of the Company, a sufficient amount of money so derived for 
working capital. It is understood, of course, that the outlay of the 
money will, if required by the bond house, be made under the super¬ 
vision of a representative of the bond house. 

I expect now to be in New York by the first of next week. 'I am 
planning to get there by Monday morning. 

I have written at this length so that you can submit the transaction 
in all its bearings to your client and secure his consent to letting us 
work the matter out on the above lines. If he cannot see his wav 
clear to let us work the matter out on substantially the lines above 
set out, it will be necessary for me to drop out of the transaction.” 
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In reply to the letter of March 13, 1913, he received a telegram 
from Rankin dated March 14, as follows: 

“Letter not reed will wire answer same address soon as reed unles* 
otherwise instructed.” 

' 

A subsequent telegram from Rankin dated March 15, 1913 was 
received by witness in Chicago as follows: 

“Riley accepts proposition your letter thirteenth with one or two 
immaterial modifications writing you fully New York. 

JNO. M. RANKIN.” 

28 The witness had not received the two letters of March 11. 

1913, and did not receive them until he returned to New 
} ork - Up° n receipt of this telegram, plaintiff went to banking 
house and told them Ihe proposal they had authorized him to make 
had been accepted and showed them this telegram. The banking 
house required an opportunity to verify the reports made in the letter 
and had asked for certain information which appeared in the report 
they had before them. When he returned to New York he received 
the two letters of March 11th and the letter referred toiin Rankin’* 
telegram of the 15th. The first letter of the 11th is as follows: 


“Dear Mr. McIIarg: Your letter of the 6th instant has been sub- 
mitteci to Mr. Riley, &nd T am submitting* hereinafter!his answers 
to your nine questions. 

(1) Transportation would be by the Elkin & Alleghenv Railwav 
connecting with the Southern Railway at Elkin. N. C. j The Elkin 
& Allegheny Railway is a short road being built from Elkin to con¬ 
nect with the Norfolk & Western at Gossan. Va.. and it |is now com¬ 
pleted to within four or five miles of this land. The mills will be 
located on the line of the E. & A. Road and on the property belong- 
ing to the Company. The roads on the land would probablv extend 
the length of the present holdings, covering some 20 miles from east 
to west, and would be fed hv portable trams from north to south, 
about 10 miles. They would be constructed as nearlv as practicable 
through the center of the land, from east to west, and could be ex¬ 
tended into subsequent purchases of the company. 

(2) It is proposed to erect a mill that will saw 150.000 ifeet of lum¬ 
ber per day, together with a number of dry kilns, tie machines, houses 
for the necessary laborers, stores, and a complete outfit, at a cost of 
approximately $450,000. A considerable portion of i the output 
would be exported and the remainder sold in this country, and Mr. 
Riley already has tentative arrangements with London {concerns to 
take a very large amount of export, while the product fpr domestic 
use has, of course, a ready market at firm prices. 

(3) The prices for hardwoods have varied but little for several 
years past, and have ranged from $25 per thousand for the poorer 
grades up to $100 per thousand, and better, for the best grades. This 
statement does not cover production in the immediate locality of this 

3—3072a 
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land, because there has been none to speak of, but it is never- 
29 theless applicable, because hardwood is hardwood no matter 
where it comes from, and the prices that can be obtained for 

it in the market are stable and well known. 

(4) The cost per thousand of the logging and delivery to the mill 
would not exceed $3.50; and the cost of sawing, assorting, drying and 
piling would not exceed $3.00 per thousand. The logging will be 
easy and there are no topographical or other features that will ren¬ 
der it more than normally expensive. 

(5) As stated above, it is proposed to locate the mill on the prop¬ 
erty and on the railroad; and the labor will be Italian. Mr. Riley 
has alreadv made tentative arrangements with the Malian Consul at 
New York to supply him with all of the lal>or he requires from north¬ 
ern Italians coming into that port; and he has also tentatively com¬ 
pleted arrangements with Mr. Frank S. Paladini, an Italian, an attor- 
nev practicing in this citv. to hike charge of this end of the project, 
and to go to the property'and reside upon it and control the laborers 
and manage the colonization end of the business. Tt is believed that 
‘he arrangements aret most satisfactory and will result in securing de¬ 
sirable laborers and in working out a most profitable co’onization 

scheme, which will be hereinafter referred to again. 

(6) There ate no options on the timber on properties adjoining 
the present holdings of the company, but it has been offered to the 
eompanv at attractive prices which will be accepted, after a cruise, as 
*oon as the eompanv can get into proper financial condition. _ They 
are in such a condition that there is no present danger of their pass¬ 
ing out of the reach of the Riley Company. 

(7) Thomas R. Riley, the applicant for the loan, will lie I resident 
and Manager of the Company. He has been in the sawmill and lum¬ 
ber business all of his life. Ilis father before him was in the same 
business, and was very successful, having accumulated a large for¬ 
tune. He has lived here all of his life and his standing can be ascer¬ 
tain- from practicallv anvone here, and he refers particularly to the 
Washington and Southern Bank, of this city. The. Treaurer will be 
Mr. G. W. Hinshaw. of Winston-Salem, North Carolina, who has 
been during all of his life intimately associated with the saw mill and 
lumber business. His standing can be ascertained from any of the 
hanks in Winston-Salem. The vice President will be Mr. P. I. 
Grasty. of Danville, Virginia, the leading real estate man of that city, 
and his standing can be ascertained from any bank there. There 
is no question of Mr. Riley’s ability to successfully handle a business 
of this character. He is not only equipped to do so by reason of his 
lifelong experience, but he is temperamentally a very careful man: 
and his success in business, independently of what he will inherit 
from his father’s estate, has been sufficient to demonstrate that he is 
a careful and successful man. 

(8) This question is fully met by the answer to your No. 7. 

(9) There has been no appraisement of the land covered by this 
timber, but land in that locality ranges from seven to ten dollars per 
acre without the timber. The United States government has recently 
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taken title to some thousands of acres, further in the mountains, and 
without timber, at $8 per acre. 

Under Mr. Riley’s present colonization plan, in co-operation with 
the Italian Consul at New York and Mr. Paladini, it is proposed to 
colonize this tract with selected immigrants from northern Italy. It 
will be subdivided into 50-acre farms and sold to the laborers at $15 
- <>r $2° per acre, and they will be allowed to pay for it at the rate of 
$15 to $20 per month. This is a general outline of the 

30 scheme, and does not, of course, cover the exact details. 

Mr. Riley is firm in his conviction that the property is 
large enough to stand the overhead charge incident to the installation 
of a 150,000 foot mill and plant, and that such a plapt would be 
much more economical in the long run than one of the size vou suo- 
gest. i 

Hoping that the foregoing will meet your needs and that you will 
be able to interest vour party in the matter, I am, 

•TNO. M. RANKIN.” 

I 

The other letter of the 11th was as follows: 

i 

‘‘My Dear Mr. McIIarg : In order that you may be definitely and 
fully informed as to Mr. Riley’s attitude in this matter.!I beg to re¬ 
port that he authorizes me to sav that he will accept a loan of $500,- 
000 (if it is impossible for you to do any better), provided the lenders 
will agree to have the bonds secured by the timber and the plant only, 
and not by the land. 

This is on the basis of 200,000,000 feet of timber 10 inches and bet¬ 
ter at the cutting point, and his further condition is that if the new 
cruise shows more than 200,000,000 feet then the lenders must let 
him have an amount above $500,000 as would be represented bv the 
excess above 200,000.000 feet at $2.00 per thousand. 

The final condition being that the bonds are to be secured bv the 
standing timber, the plant and the land, if' the new cruise shows 
enough timber in excess of 200,000,000 feet to bring the loan up to 
$650,000 when the excess is counted in at $2.00 per thousand. 

JNO. M. rInKIN.” . 

| 

A third letter dated March 15, 1913. was received at New York on 
the return of the witness to that citv, as follows: 

I 

I 

“Personal. 

31 Dear Mr. McRarg: You will recall that when you were 
here I told you that I thought I could arrangd matters so 

that you could get a handsome compensation for your services inde¬ 
pendent of any interest you may secure from your clients, and this 
letter is intended to advise you explicitly in that regard. 

(1) If you can secure a bond issue of $500,000 or $o25,000 Mr. 
Rilev will pay you individually $5,000 cash when the bonds are 
issued; and he will give you two notes for $10,000 each payable re¬ 
spectively in one and two years. 
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(2) If you can secure him a loan of $650,000 he will pay you in¬ 
dividually $5,000 cash when the bonds are issued; and he will give 
you two notes of $10,000 each payable, respectively, in one and two 
years, and also a further note for $25,000 payable in three years. 
These notes will be issued by the Thomas R. Riley Lumber Com¬ 
pany, will bear 6% interest, and will either be indorsed by Mr. Riley 
personally, or secured by company stock as collateral. 

In view of the foregoing it will he necessary for you to take care 
of Mr. Moyer (see my letter of February 27, 1913) ; and the notes 
can be subdivided into anv denominations vou mav desire. 

The foregoing supersedes and takes the place of all previous verbal 
or written propositions concerning compensation to you; and is to 
constitute your entire fee or commission in the matter so far as either 
the company, Mr. Riley or myself is concerned. 

Inasmuch as this is a personal letter. 1 prefer to state in it what T 
thought best to leave out of my previous letter of this date, namely, 
that T now feel sure that, so far as my end of the line is concerned, a 
deal can be consummated with Mr. Riley along the lories of your let- 
ler of the 13th instant. lie much prefers the larger loan and the 
larger plant, and T am not sure that his position is not well taken, 
but he is reasonable and I find that T can handle him, in case of 
necessity, to meet the lenders’ views to any reasonable extent. T 
therefore very much hope that we are going to he able to consummate 
this deal; and that you will be able to persuade the lenders to accept 
the proposition icontained in my shorter letter of the 11th instant, 
which seems to me to be entirelv fair. 

(Signed) * JNO. M. RANKIN.” 

A further letter of the 15th was received by witness as follows: 

“Dear Mr. McHarg: Your letter of the 13th instant did not 
reach me until Ithis morning, and after consulting with Mr. Riley 
I have sent you the following telegram— 

32 'Riley accepts proposition your letter thirteenth with one or 

two immaterial modifications. Writing you fully New York.’ 

Replying specifically to the various questions raised in your letter. 
I beg to advise vou as follows: 

(1) The title to the 30.000 acres now owned by the company has 
been examined and approved by Judge George P. Pell, of Raleigh. 
X. C.. who is now Chairman of the State Corporations Commission. 
Tt. has also been approved by several other attorneys of standing, all 
of whose opinions can be promptlv secured. And the abstract is in 
perfect condition and can be furnished promptly. 

(2) Mr. Riley, who is President and will be also General Manager 
of the Company, has been engaged in the lumber business 35 years. 
He is now 54 years of age. and has been engaged in the business all 
of his business life, both in manufacturing, wholesaling and retail¬ 
ing, here and in Virginia. He is thoroughly familiar with both the 
domestic and foreign features of such an operation. 
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(3) Maps of the property and complete figures for the two cruises 
that have already been made can be furnished promptly; and Mr. 
KMley will guarantee .200,000,000 feet of virgin, hardwood timber 
that will measure 10 inches and better at the cutting point. If the 
new cruise fails to disclose this amount he will stpnd the cost 
thereof. 

(4) We have no data upon which to base an accurate estimate of 
the cost of constructing the standard guage road from its point of 
completion to this property, but such cost need not bte a matter of 
concern in this business, because it will be constructed as an inde¬ 
pendent project. None of this bond money will be used in connec¬ 
tion with it. It will not be very expensive, primarily! anyhow, but 
we do not go into details because of the fact that it jwill not be a 
charge upon these funds. 

(5) It is Mr. Riley’s intention to construct logging tijam lines run¬ 
ning off on either side of the main line road for tlje purpose of 
reaching into the timber. He cannot say at this writing how many 
miles of such trams will be necessary nor the cost per mile, although 
the cost would be very moderate. However, the main pine road will 
he constructed through some of the best timber on the! tract, so that 
at least one year’s cutting would be so close to the mill that the expen¬ 
diture for trams would be ver very small. These trams jwill be mova¬ 
ble, as cutting requires. The grading will be cheap, and although 
there will ultimately be a considerable mileage, it cajnnot be con¬ 
sidered as a primary charge on the bond fund. This is because, as 
we have stated, at least the first year’s cutting, and probably the first 
two years, will be so close to the mill that the expense jof trams will 
be negligible; and, because their cost thereafter will come out of the 
proceeds of the business. 

(6) As stated, Mr. Riley has had 35 years’ experience, he knows 
the entire eastern market, and he proposes to open agencies in Wash¬ 
ington, Baltimore, Philadelphia, New York, Boston, Bijffalo, Cincin¬ 
nati and Chicago, and has facilities for doing so through responsible 
established firms in those cities. For his foreign market he has 
already tentative arrangements with Price & Pierce, for London, 
Albert Dobell & Co. for Liverpool, Edmonston, Mitchell & Co. for 
Glasgow, and Carl Gartner for Rotterdam. He says that he can sell 

his entire product as export if it proves advantageous to do so. 
33 (7) Mr. Riley has not written options upon adjacent or 

nearby timber properties, but they have been offered to him 
and are now open for his acceptance. Within one to fhree months 
he can secure options on more than 50,000 acres of land lying south¬ 
west of his westerly tract and extending clear to the Tennessee line. 
This is land the timber upon which is practically the same as upon 
his present holdings. That is, it will run approximately 7,000 feet 
of virgin hardwood timber per acre, approximately 7^5% of which 
would be oak and poplar. Both the character of the land and the 
character of the timber is practically the same as upon his present 
holding, and its value is practically the same, except that it is further 
from transportation. Once the Riley project is started, afl of this land 
is unalterably tributary to it. Mr. Riley estimates that the cost of 
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logging this additional land would not exceed $4.00 per thousand, in¬ 
cluding: the cost of extending the trams. . , , f 

Mr Rilev states that he can option large areas tor a period of 
one to two 'years, at attractive prices, just as soon as he can assure the 
parties that he has the funds to start his operation with. 

None of the bond money is to he used to pay for these op l ' ,u * 1’ 
the land* so secured, but all options taken, or lands purchased, wil 
be Hut into the company at cost. It is believed that the earning! 
the 1 company will he sufficient to enable it to constantly add these 
valuable lands to its holdings, and this is the procedure intended 
‘ (S) You sav that it will be necessary, after recraiseto leavetotle 
iudoment of the people furnishing the money the final decision a- <> 
the size of the mill and the other equipment on the property, and the 

size of the capital account. . . , i to non d-iilv 

While Mr Rilev is still firmly of the opinion that a InO.OOO daily 

canacitv plant is the economical plant, he nevertheless authorized me 

^ t.. the foregoing proportion, provided Ore 

lenders trill send disinterested, high elass logging and mi 1 evertsto 
make the neiv cruise and report, subject to dimwioinmd*° tl,e ^ 
sentation of evidence to show the soundness of his Mew that the larger 

i > 1 anU.^hemo. t ad^t ^ he un derstood that the outlay of the 

money will, if required by the bond house, byiade under the Re ¬ 
vision of a representative of the bond house. Mr. Ri e> 
this with the modification that such representative shall work m 

operation with the Treasurer of the company. 

1 (lOt On page 2 you say that the lenders will expect Mr^de> 

to ffive him personal guarantee for the entire bond issue. He aut or- 
ize^me ”, lav that he accepts this proposal and will personally guar- 

an ¥hetrc“-that Mr. Riley makes is that the lenders shall 
a-ree to the terms of mv shorter letter of the 11th instant, and sup- 
him with anv excess over $500,000 that may be represented b> 
$•>'00 per thousand for any excess over 200,000.000 feet of timl>er 
found bv the recruise, up to and not exceeding $6o0 000. 

84 Mv two letters of the 11th instant to you are referred to and 

herebv made a part of this acceptance and proposition 
In closing 1 may say that, in view of the tenor of >' ou J ! ettci A 
the 13th instant and of the interview 1 had with Mr. Riley this moin- 
; n <r I feel confident that this business can be brought to a satisfactory 
conclusion: and I shall hope that you will be able to expedite it to 
that end. Mr. Riley is anxious to get it going, and will gatlie 
wether all of the desired data (cruisers’ notes, abstracts. <fcc.) for su j- 
mission to the lenders just as quickly as possible after receipt from 
you of instructions to do so. Tn fact lie has taken the preliminary 

steps in the premises already. . . uhav 

For your convenience. T am enclosing a carbon ' 

On March 20. the witness wrote Rankin from New York as fol¬ 

lows : 
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"March 20, 1913. 

Dear Mr. Rankin : I have your several letters of the| 11th and loth 
instant. 1 am obliged to you for the detailed answers to the ques¬ 
tions submitted to you in my letter of the 6th instant 

1 note, however, that you have changed the total ; turn page from 
two hundred and twenty-two million to two hundred million. T 
hope that this very material variance between the figiires which you 
authorized me to submit to the Chicago people and yoiir present esti¬ 
mate will not embarrass us. 

I also note what you have to say about the bonds b^ing secured bv 
the timber plant only, and not by the land. This cannot be done. 
The difficulty which faces us in this transaction is that the security is 
not sufficient with the guaranty of Mr. Riley unless he is personally 
worth the full amount of the bond issue. It is customary in a devel¬ 
opment proposition of this kind to require a separate guaranty for the 
full amount of the bond issue. A broker in disposing of bonds has 
only in mind the commission which he makes at the tjme of the sale 
and the certainty with which the interest will be paid, and the build¬ 
ing up of a sinking fund to retire the bonds in view of the fact that 
the property is diminishing in value by a removal of tliie timber. 

Without doubt an arrangement can be made in the mortgage for 
the sale of the land as fast as the timber is removed, the proceeds from 
the sale to be used as may be agreed upon. 

35 The reason I have pressed upon you the question of the 
options which I understand Mr. Riley to say he had, is that 
the options can be used as a good advertising value in selling the 
Ixmds; and this point is important here on the question of the~total 
underlying value. The brokers have taken into consideration all 
these elements of value, and it must be upon their final determination 
of the underlying value that the cost of the mill and the items that 
go into the cost of development must be adjusted. 

a sor , that any referenc. e was made to the options, because 1 
have spoken about them, and considerable emphasis has been laid 
thereon by the brokers. Can Mr. Riley secure some sort of a writ¬ 
ten statement from the persons having the adjoining timber, indicat¬ 
ing the acreage, possible cruise, the price, and tiie considerations 
under which the givers of the option would let him work the timber 
off, which could be used by the brokers in considering this bond issue 
which they are underwriting. 

In your letter of the 15th instant you speak of fiftv thousand acres 
upon which options could be secured, and refer to the fact that “once 
the Riley project is started all this land is tributary to it.” It would 
seem that the price demanded for options would necessarily be very 
much higher when it is known that the Riley project' is going 
through. Therefore it would seem most desirable that these options 
lie secured now, or a writing which is equivalent to an bffer. referred 
to above. 

I consider that your letter of the 11th instant has so materially 
niodified your first representations to me, that I must blear from you 
in response to this letter before I can submit any of volir data to the 
Chicago brokers. If you and your client will keep before vou the 
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fact that it is a question of how best to finance this proposition, you 
will see how inadvisable it is, if you seriously want to put the trans¬ 
action through, to modify your first estimates and withdrawing 
property which necessarily was considered in estimating the under¬ 
lying security. 

The brokers, as I have stated, are and will be anxious to finance 
it on the best possible lines, and their experience, inasmuch as they 
are experts in handling timber bonds, is invaluable to a man even of 
Mr. Riley’s long experience in the lumber business, especially when 
he makes such a radical departure in the size of the business which he 
is undertaking to handle. 

Please arrange for a conference with Mr. Riley as soon as possible. 
If Mr. Riley is going to be in a position to talk definitely on the points 
which I have brought out in this letter by Sunday, I will go down to 
Washington Saturday afternoon, and can see you both at the Willard 
Hotel about nine o’clock Saturday evening, which will enable me to 
return to New York Sunday afternoon. I am figuring closely on this 
matter, as I have a number of important things, one of which is apt 
to call me into the West again some time in the coming week. 

ORMSBY McHARG.” 

36 On March 21st, Rankin wrote witness as follows: 

“March 21,1913. 

Dear Mr. McHarg: This morning I took up the subject of your 
letter of the 20th instant with Mr. Riley, and as a result think that' 
1 am going to be able to get the matter into better shape for you than 
either of us has heretofore anticipated. But in order to do this it will 
l>e necessary to get certain data from North Carolina, which has been 
sent for by wire to-day. 

Under the circumstances, all of which I will not take the trouble 
to detail here, I am sure that it would be useless for us to have an in¬ 
terview on Saturday evening such as you have suggested, and I have 
therefore telegraphed you to that effect. 

Without answering your letter in detail, I will reiterate what I have 
said above, viz., that i now hope to have the matter in much better 
shape within a few days, when I will send you full data. 

If you find it necessary to go west in the meantime I suggest that 
you take with you all of the papers concerning the matter, and then 
send me your address. This being done, T will forward additional, 
and I hope final, data and information just as soon as I can get it to¬ 
gether. What I am trying to do is to get the case into entirely satis¬ 
factory condition bv the next move. 

JNO. M. RANKIN.” 

On March 17th; witness received the following letter from brokers 
in Chicago: 

“Johnson, Elliot & Company, Bankers & Brokers, Chicago. 

My Dear Mr. McHarg: T am enclosing herewith a list of ques¬ 
tions in regard to the proposed timber bond deal on North Carolina 
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timber. I also enclose a form of contract, which I use on the timber 
bond. Perhaps you will find something in this contract that does not 
apply to land in this locality, but if you do, kindly disregard 
37 it* 

FREDERICK W. HILL. 

j 

P. S.—I enclose herewith your original memorandum on timber 
deal, which I had copied.” 

Witness sent the list of questions referred to in broker’s letter to 
Rankin and received the following letter of March 19th from Ran¬ 
kin : 

“Marj;h 19,1913. 

Dear Mr. McHarc; : I have your letters of the 16tli and 17th in¬ 
stants, and will prepare and send you a full statement in response to 
the list of questions just as soon as I can get it together, which will be 
in two or three days. I want to make it complete, and am particu¬ 
larly desirous of satisfactorily meeting your suggestions as to the 
moral risk. 

JNO. M. JEtANKIN.” 

J 

The list containing among others the following questions: 

“1. How much of a loan is desired? 

2. Will the borrower be a corporation or an individual? Give the 
name. 

3. If a corporation give the state under the laws <j)f which it is 
organized, the full name of the corporation and the Amount of its 
capital stock. 

4. If possible, give a list of the principal stockhol4ers and their 
proportion of holdings. 

5. Send maps showing the exact location of the mill, the railroads, 
and the relation of the mill to the market. 

6. Send map showing how the timber is grouped and its relation to 

the mill. j 

7. Send an estimate of the amount of timber, and a statement as to 
how they have arrived at this estimate. 

(a) Whether by detailed cruise, or 

( b ) By estimate. 

(c) State the name of the cruiser and if possible for what other 
interests in that part of the country he has cruised. 

8. What is the acreage? 

(a) How much of it is owned in fee? 

( b) How much under timber leases? 

(c) If any of it is held under lease. 

(d) Give length of time allowed for removal of the timber and if 
possible a copy of the lease in use. 

9. Has any of the land been burned over, and it so, at what 
time? 

10. Are the lands patrolled by State Fire Wardens during 
the dry months of the year? 

4—3072a 
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11. Give a description of the proposed plant. 

(a) Itemizing the kind of equipment in the saw mill. 

( b ) Going into details as to the kind of saws, machinery, re-saws, 
etc. 

(c) Itemize prices of same. 

12. A description of the construction of the saw mill building 
proposed and its cost. 

13. A description of the kiln and cost. 

14. Will a planing mill be installed, and if so, of what capacity, 
and give a description of the machinery. 

15. Give a sketch of the mill outlay with reference to railroads, 
etc. 

16. Give a description of the logging equipment that will be in¬ 
stalled and a description of the logging method to be used. 

17. State how many miles of logging railroad will have to be built 
to reach the timber, and how many miles of road will be built into 
the timber from the proceeds of this bond issue, and how many years 
cut the amount of road built will take care of. Will the logging rail¬ 
road be a separate corporation from the lumber company? 

18. Send us statement showing what the lumber will cost F. O. B. 
cars at the mill. Itemize the same somewhat as follows: 

******* 

19. If possible verify the above figures by the past experience of 
mills in that locality, or by the experience of the parties who will 
operate this property on timber of like character in that vicinity. 
On this point we will want reliable information that will take the 
place of an earning sheet, so that we will be able to calculate the earn¬ 
ings of the proposed plant. 

20. Give the names of the individuals composing the Lumber 
Company and a signed statement of their assets and liabilities. 
This information should be full as possible and if possible, some of 
the lumber dealers with whom you have been dealing in years past. 
This information will be useful in working up a good “Story.” 

21. It is well to give a little history about the different individuals, 
showing their experience in the lumber business, their connections 
with other lumber companies or timber holding companies. 

22. Will the borrowers guarantee the bonds. 

23. State the financial condition of the borrowers who will guar¬ 
antee, giving their names and addresses. 

24. If the borrowers have a commercial report of themselves, 
kindly send copy of same and some bank references both of the in¬ 
dividuals and the corporation. 

25. Give a general statement of how they will market their timber. 

(a) Do they ship abroad or into the interior, or both, and what 

proportion of each class of business do they have? 

(5) Give the freight rates that now obtain on lumber from this 
point to the markets which they intend to reach, for instance, the 
New York market, The Seaboard, etc. 

39 26. Get an outline statement of what the borrowers desire 

in the way of a bond issue, covering among other points, the 
following, stating 


ORMSBY MC HARG. 


27 


£*) £or how lon S a term do they desire the bond issue to run. 

{ 0 ) \\ hen can they commence their sinking fund payments to 
their best advantage? ! 

(c) What would they like in the way of sinking fund payments? 

(1) for the first, year. 

(2) the second year, etc., up to the expiration of the loan. 

On this point we would like to get a frank statement of how much 
1ne> think they can take care of on the first maturity and the matu¬ 
rities that follow. This may have to be altered somewhat to make it 
conform to the general market reciuirements, altered both as to when 
payments should commence and what amount thev should be. It is 
always desirable to have some of the bonds mature as early as possible 
and to hold the bond issue to as short a term as possibly, as short time 
bonds are always more easily marketable than long time ones and the 
former are therefore more in favor with the bond buvers. 

27. As to the Sinking fund. 

Sinking fund on hardwood timber in that locality sllould be $3 50 
or $4.00 according to the way the deal shapes up. We do not believe 
in having a sinking fund so stiff that it will hamper the earning 
capacity or credit of the operating company. A sinking fund that 
is too severe will hurt the bondholder as much as it will hurt anyone 
by hampering the operations of the company, requiring them, per¬ 
haps, to sell lumber on an adverse market, solely to jmeet sinking 
fund requirements. The whole sinking fund problem should be 
carefully considered from both the viewpoint of the bond men and 
the operating end of the deal. Hardwood being higher priced lum¬ 
ber can stand a pretty good sinking fund requirement. 

. The sinking fund should provide that a certain amount be paid 
into the fund either 

(a) Monthly, after the timber has been cut on a cirtain definite 
area like a forty acre tract, and in accordance with the amount the 
cruise shows as being on that certain tract, or 

(f>) The timber can be released by forties on the payment in ad- 
\ ance, of a certain amount agreed upon for each forty acres. 

28. Prepayment privilege. 

The interest is payable semi-annually and there should be some 
sort of a prepayment privilege price arranged, so as to provide for the 
taking up of the bonds from sinking fund accumulations over and 
above the amount required by the serial payments Arranged for 
This can be arranged by allowing the bonds to be called, bv giving 
notice, “in the reverse of their numerical order,” or by some other 
method, by paying an agreed price such as 105. 

29. The details of the trust deed can be gone into after the general 
conditions of the deal have been arranged and talked over. 

40 ^ in the cu * over lan d have any value as farming 

land. State the history of cut over lands in this immediate 
vicinity giving the price obtained per acre on the same and whether 
it is readily salable. 

What is the land best suited for in agricultural lines? 

. 31. Are there any other mills in operation in this immediate 
vicinity ? 


28 


THOMAS R. RILEY LUMBER 00., ETC., ET AL. VS. 


State the names of such mills and the prices they are obtaining at 

the present time for their manufactured product. 

82. Go fully into the character of the timber, giving the average 

amount per acre. 

The average size of the trees. , 

The average number of logs per tree of the various kinds ot timber, 
such as oak, so much poplar, etc. 

Th© percentages of the different kinds of timber and a statement as 
to its condition. 

Go fully into the quality of the various kinds of timber. 

Send some photographs of the timber, if any are available. 

88. Give itemized statement, showing the amount and the stump- 
age value in that locality of each class, of timber, separating the 
amount owned in fee from the optioned timber. 

84. As to titles. 

State the condition titles are in in that part of the country. 

Whether the local abstracts are well made and reliable.. 

Whether there are anv squatter problems to handle in this vicinity. 
Give the names of attorneys who have examined these titles and 
state something about them, such as whether they are attorneys for 
the banks in that locality or well known to lumber companies, 01 any¬ 
thing of that kind. . , ~ . , 

Possiblv the attorneys may connect up with The Commercial 

Market iri some of the cither deals we have handled, and if this is the 
case, it will make the examination and titles so much the easier.. 

35. What is the condition of the labor market in that vicinity' 
Send any information showing prices now being obtained for the 

various qualifications of lumber. , 

36. Is there plenty of local labor available, and if so, at wnat 

prices? What is the character of the labor? 

37. What is the climate? . 

Give the amount of annual rainfall, if the information is at hand. 
This property leing in the mountains, it may have very large 
annual rainfall which will mean a good deal both on fire risk and 
give a line on the annual growth of the timber. 

38. Logging chance. . . , . 

Go fully into the character of the logging, stating whether the 
land is rough and rocky, or whether the character of the ground is 
such that it is favorable for the falling of trees. 

Is the weather such that continuous logging can be carried on? 
What is the average number of working days per year? 

39. Taxes. • , . . , . 

State how much per acre the tim rbeis taxed, and the total annual 

t’3.X 

40. Will the logging road have any permanent value after this 
timber is cut. 

Will it be necessary to purchase any of the right of way ? 

Will it be necessary to purchase the mill site? 

41 41. Summary. . , , . , 

Give a general summary of the value of the security behind 

the bonds, somewhat as follows: * * * 
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IIow the money derived from the bond issue will be used. 

Amount due on deferred payments on account of purchase of land. 

Amount to be used for purchase of option timber. 

Saw mill; railroad; logging equipment; improvements; working 
capital; bond issue; 

Total. —. 

He also received a telegram from Rankin, as follows: 

“Your letter 20th; cannot be ready for interview Saturday even¬ 
ing; am writing.” 

Witness received from Rankin letter dated March 29, as follows: 

“Since writing you last some domestic complication^ have arisen 
between the parties in this matter, and owing to the fact that some of 
them are in North Carolina, I have been, unable to straighten them 
out as yet. But I hope that they will come around in satisfactory 
shape, in a very few days; and if they do, the whole proposition will 
b-e in such condition that I think you will have no trouble whatever 
in completing it with your people. Therefore, I hope, fhat you will 
be able to retain the attention of your clients for a few days longer, 
in order to give me sufficient time to put the business iin to the con¬ 
templated improved condition.” 

“I will advise you promptly of developments.” 

On March 20th, witness wrote Chicago brokers as follows: 

“I am handing you herewith a copy of certain matter which came 
into my hands yesterday, covering the questions submitted by me 
sometime ago, covering the North Carolina timber proposition. 

“Referring to paragraph 7, I have written asking tljat these pro¬ 
spective options he rounded up in some way, so that T (Ian submit to 
you written matter showing the present status of the surrounding 
lands, and, if possible, get written offers from the present holders of 
the surrounding lands to Mr. Riley which can, if you consider it ad¬ 
visable, be later formulated into formal options which can be turned 
into the company. 

“The questions which you submitted to me several 4ays ago have 
been transmitted, and I have asked for a detailed reply thereto to be 
prepared as soon as possible; and T trust that I will be able to submit 
more definite matter to vou not later than the middle df the coming 
week.” i 

42 The purpose of this list of questions was to get detailed in¬ 
formation ofjthe property as an answer to these questions 
would very much simplify an examination both of the titles and 
cruises. They had gone into the business so closely than upon receipt 
of such answers to this list of questions they were ready to execute 
a contract for the underwriting. 

The brokers sent witness a form of contract .which he retained in 
his possession. On April 1st witness wrote brokers explaining the 
delay as follows: 

“I am writing this letter to explain the delay in gettihg to you the 
material on the timber transaction. T submitted the full list of ques¬ 
tions which you shaped for the purpose of eliciting the desired infor¬ 
mation in connection with this property and the transaction gen¬ 
erally, and I am advised that the delay is occasioned bv reason of the 
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fact that the people want to answer these questions in the fullest pos¬ 
sible detail. T am assured that the matter is shaping up well and that 
it can be placed in at least as good position as I told you. and likely 
better.” 

On April 4th. 1913. Rankin wrote witness as follows: 

“Since talking with you over the telephone. T have had a session 
with Mr. Reilly during which 1 told him that if he cannot get his mat¬ 
ters in shape to proceed with this deal instantly you will drop it. He 
asked me to suspend definite action until tomorrow, and I have prom¬ 
ised to do so. but thought T had better write you this letter. He 
promises to get into active telegraphic communication with his asso¬ 
ciates in North Carolina and bring the matter to a head in time to en¬ 
able me to write vou definitelv tomorrow. I was unable to secure 

• V «/ 

from him anv information of value, so that 1 am not able to convey 
any to you. 

This turn in this business is most annoying to me. principally be¬ 
cause of the embarrassment it may cause you; but I beg to assure you 
that it is through no fault of mine. 

You will hear from me definitely tomorrow. 

On April 5th. 1913. Rankin wrote witness as follows: 

Mr. Riley informs me this morning that he has been unable to 
compose his troubles with his associates, and that, therefore, he can¬ 
not consummate the transaction on the basis heretofore discussed. 

While he has not authorized me to say so, I am quite sure that the 
difficulty is that his chief associate is now demanding that a substan¬ 
tial portion of the funds raised from the sale of bonds shall be paid 
over to him as purchase money. 

43 “Of course 1 assume that lenders would not consent to anv 

•j 

such thing; and have always made this view entirely plain to 
Mr. Rilev. 

“While I am not responsible for this result, I nevertheless feel 
that T owe you an apology ; and I am greatly annoyed and chagrined. 
Although a southern man myself, I am done with southern deals. 
They are rarely satisfactory. 

The suggestions made in this letter of any reference to using any 
part of the money for the purchase of the property was stated in that 
letter for the first time. It had never been suggested in any prior 
negotiations and would not have been entertained for an instant if 
suggested in the beginning. 

On April 7th. 1913, witness replied to Rankin’s letters as follows: 

This is to acknowledge your letter of the 5th instant, advising me 
that Mr. Riley has told you that he is unable to compose his troubles 
with his associates, and for that reason he cannot consummate the 
timber deal on the basis discussed. 

I proceeded upon the written representations made by you and ap¬ 
proved in your presence and mine hv Mr. Riley at the Willard Hotel. 
In the typewritten statement submitted to me at that time in the pres¬ 
ence, of Mr. Riley, and signed by you as attorney for Thomas R. 
Riley Lumber Company, the following representations were made: 

‘The property comprises 30,000 acres of hardwood timber land in 
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Wilkes. Allegheny and Surrey Counties, North Carolina. It is in¬ 
cluded in two tracts, the first of 22,000 acres and the second of 8,000 
acres, which are about three miles apart; and their general location 
and boundaries are indicated on the accompanying blueprint.’ 

***** * * 

' 1 he titles are fee simple and perfect; and are in order for checking 
from the original grant down to present dated The deeds are all com 
centrated under one head, and the applicant for the loan has com¬ 
plete title.’ 

* * * * * * I * 

The borrower (the Thomas R. Riley Lumber Combany) has no 
liabilities. Its assets consist of the two tracts of land hereinbefore 
described. Mr. Thomas R. Riley owns the company himself, except¬ 
ing the few shares necessary to be held by others fori purposes of 
creating his Board of Directors. Mr. Riley is a man whose financial 
standing would be rated at about $100,000. fie is well and most 
favorably known in this city.” 

44 “Replying on the representations contained in the said 
statement, I placed the matter before a bond house which is 
amply able to finance the undertaking. As a result of my work the 
transaction could be and would be financed by this house," had it not 
suddenly developed that neither Mr. Riley nor the timber company 
has title to the property, in spite of the representations which I have 
just quoted. 

As you and Mr. Riley know, I have not been a promoter in this 
enterprise. My services were engaged at a fee, the amount of which 
was fixed by you and Mr. Riley in advance. Upon the representa¬ 
tions made and upon the terms of compensation fixed by you and 
Mr. Riley, I devoted sufficient time to this matter to put it in busi¬ 
ness shape to conform to the requirements of those who were repre¬ 
sented to me to be the owners of the property. This is to request that 
you call the subject matter of this letter to" Mr. Riley’s attention. I 
also ask that it be interpreted as a demand for the compensation 
agreed to be paid me in this undertaking. 

While I am not criticising you personally, and while I believe that 
you have been deceived, nevertheless, you will understand that it has 
put me in a most embarrassing position, and one which will cause 
the bond house about which I have spoken to be extremely cautious 
in regard to any other matters which I may desire to bring to its at¬ 
tention in the future. 

Before receiving that letter witness called Rankin by telephone and 
asked why he had not received the information and why it could 
not be closed up and Rankin then told him that he had found the 
Riley Lumber Company had no title to the lands. When the title 
failed witness could do nothing further, and made demand for his 
compensation. 

On cross-examination, witness was asked if it was not a fact that 
in order to conclude the arrangement with the broker^, it was not 
necessary that the list of questions should be satisfactorily answered. 
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Witness replied that they were nothing more than eliciting informa¬ 
tion which had been demanded before, except it was in detail, and it 
was simply a case of getting it formally in written shape and tended 
to minimize the cost of examination. The brokers would take the 
issue on representations and save every thing they could in the way 
of examination and the information was elicited solely for that pur¬ 
pose. Witness testified that the deal was dependent upon the estab¬ 
lishment of the truth of the representations made by the de- 

45 fendant in prospectus furnished at Willard Hotel. He re¬ 
ceived the telegram of the loth from Rankin before he re¬ 
ceived the letters of the 11th and 15th, sent to New York. 

The Court then asked the following question : 

"Q. Do you claim that at the time you were having conferences in 
Washington, he agreed if you could not get more than $500,000.00 
that would be satisfactory as to the amount of the loan? A. Yes, 
and the letter will show, which seems to settle that point/’ 

“Q. The Court: [.et Mr. McHarg point to the letter to which he 
refers and in which he says Mr. Riley said he would be satisfied with 
the $500,000,00 as the amount of the loan.” 

Whereupon the witness referred to the letters of March 11th and 
loth, from Rankin to him. 

Riley said in the shorter letter of the 11th, that he would be satis¬ 
fied with a loan; of $500,000.00 provided the loan was secured on 
timber and plant only, and not on the land. In his letter of March 
15th, Rankin says Riley would allow witness $25,000.00 if he secured 
loan of $500,000.00 or $520,000.00. The lenders agreed to make the 
loan of $500,000.00 to be secured on timber, plant and land. 

John M. Rankin, a witness called by the plaintiff, testified as fol¬ 
lows: 

Mr. Moyer introduced witness to McHarg at the Willard Hotel. 
McHarg had asked witness at first interview for certain information 
he did not then have; witness had gone to Riley to secure that in¬ 
formation and witness thought it advisable to take Riley down to 
see him and let them talk the matter out first hand. At that time 
knowledge of witness was that the title to the property upon which 
the loan was to be made was in the Thomas Riley Lumber Company. 
The plaintiff never told the witness anything about the negotiations 
with his bankers. He sent witness a list of questions from the 
bankers which he submitted to the defendant for answer. Only a 
portion of these questions were answered by Riley. Before sending 
telegram of March 15, 1913, to McHarg, witness conferred 

46 with Riley. He had plaintiff’s letter of March 13, 
1913, before him at the time he wrote telegram. The tele¬ 
gram was in response to plaintiff’s letter of 13th of March. He first 
learned that defendants did not have title to land about April 4,1913. 
The idea in regard to the colonization scheme was that Riley wanted 
the fee to the land unencumbered, so that he could colonize it with 
Italian immigrants and sell the land to them when cleared of the 
timber. The witness could not recall that any question was raised at 
the conference at the Willard about the amount of the loan. Re- 
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members that plaintiff did contend that a plant of 150,000 feet of 
timber a day was not justified by size of tract of land. The fee of 
the plaintiff was not discussed at that conference at the Willard and 
the second letter of March 15, is the first thing he finds in his files 
relating to the subject. Probably there were some casual talks be¬ 
tween witness and McHarg as to fees, but it was put into definite 
shape by letter of March 15. He did not see McHarg after the con¬ 
ference at the Willard until transaction was closed. He talked 
with McHarg on the telephone after he discovered that Rilev did not 
have title to the land and knew McHarg was not willing to go further 
with the matter. On cross-examination witness testified that in his 
file he finds a memorandum in Riley’s handwriting ahswerin<>- nine 
of the questions contained in plaintiff’s letter. Mr. Rilev was willing 
to have the fee to the land encumbered if he could Iget $650.00(1 
If only $500,000 could be secured he did not want tie fee encum¬ 
bered. Not in any communication to witness was there a definite ac¬ 
ceptance of either of these propositions. At the time the telegram of 
March loth was sent, it was not known that the defendant did not 
have title to the land. 

47 On re-direct examination, witness testified as follows: 

“Q. This seems to be a very important matter in this case 
You say you have already testified to it, but Mr. Wilson just brought 
it out again, and we want to have a clear understanding about that 
feature of it. Your testimony to Mr. Wilson is that iflthe mortgage 
was to carry the land with it, there must be a loan of $$50,000 00-'if 
the land was not to be carried, it was $500,000. Did you and Mr. 
Riley discuss that proposition when you sent the telegitam of March 
15, saying McHarg’s proposition as contained in the letter of March 
13, was accepted with one or two immaterial modifications? A. Oh. 
yes; we discussed all of those questions before I wrote any letters or 
sent any telegrams. I conferred fully with Mr. Riley:” 

When asked if he considered-the* difference between a loan of 
$500,000 secured in the way he testified to and a loan of $650,000. 
secured in the other way, a material or immaterial difference, he re¬ 
plied as follows: 

“A. Tt would be entirely immaterial if the title to I the propertv 
were where we supposed it was. My understanding of this whole 
transaction was that the action of the bond buyers was dependent en¬ 
tirely upon a new cruise of the property. If that were true, and the 
title were in the Riley Lumber Company the proposed change in my 
letter was an immaterial change. Tf the cruise showed the timber 
whether the loan was $500,000 or $650,000 would bei a negligible 
proposition so far as the bonding people were concerned.” 

Re-cross: At that time witness did not know title was in Rilev 
Lumber Company. 

Whereupon, the plaintiff offered in evidence the deposition of 
Frederick R. Hill, who testified that he is located in Chicago, Il¬ 
linois, in the business of buying, selling, negotiating, underwrit¬ 
ing and placing of bonds and mortgages, specializing in what are 
known as timber bonds or timber securities; that he has negotiated 
5—3072a 
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timber bonds secured by timber in the Southern States, in the 
Northwestern part of the United States, and in Canada; that he 
knows Ormsby McHarg, who, in March, 1013. came to Chicago and 
presented to him the outlines of a timber bond issue, stating that 
one Thomas R. Riley had come to him (McHarg) and had repre¬ 
sented that the Thomas R. Riley Lumber Company. Incorporated, 
owned, in fee, 30,000 acres of virgin timber lands in North Carolina; 
that the Company could secure leases of several thousand acres; that 
a cruise in 1912 showed over 220,000.000 feet of merchantable tim¬ 
ber was standing on the tracts represented as being owned by the 
Thomas R. Riley Lumber Company; that the said Rilev represented 
that he owned practically all of the common stock of said lumber 
Company; that the reports of said cruises were available, also ab¬ 
stracts of title showing good title in the said Company, to the 30,000 
acres, and asked him if he could handle such an issue, totaling 
about half a million dollars, and he told him he could, if the 
security and terms were right; that they discussed the matter in 
detail; that he told McHarg he would negotiate the bond issue if it 
•could be shown that the representations made by Riley were true, 
and that good title could be shown to the 30.000 acres, more 
48 or less, of virgin timber in the Thomas R. Riley Company, or 
Thomas Riley; that by reliable cruises it could be shown said 
30.000 acres had in it. more or less, 220,000,000 feet of merchantable 
timber, as represented; that the Thomas R. Riley Lumber Company 
and Tliomas R. Riley, would enter into a proper binding agreement 
to devote the said proceeds of said timber bonds for the purpose of 
constructing and equipping a proper, modern, operating saw mill, 
planing mill, and dry kilns, with all necessary and accompanying 
houses and equipments, including workmen's house, trams, and log¬ 
ging equipment, to adequately cut, manufacture, and market said 
timber; that he told Ormsby McHarg that at that time he was pre¬ 
pared. ready and able to negotiate said $500,000 issue of bonds on the 
above conditions, and requested McHarg to have the questions an¬ 
swered and gave him a form of contract to l>e signed by Thomas R. 
Riley and the Thomas R. Riley I.umber Company; that be never re¬ 
ceived any answer to these questions; that he held himself in readi 
ness to negotiate said bond issue until he received a letter April 12. 
1913. from McHarg, stating that the people who had employed him 
to negotiate this bond issue were not the owners of the land and tim¬ 
ber in question, although written representations had been made to 
him that the titles were in fee simple and perfect. 

And thereupon the plaintiff announced the close of his case, and 
the defendant, through his counsel, moved the Court to direct a 
verdict in his favor, on the grounds that the plaintiff had not shown 
by the evidence adduced, that he had secured a party ready, willing 
and able to loan $500,000.00 secured on the timber and plant only, 
or $650,000 secured on the timber, plant and land. But the Court 
refused to grant the motion of the defendant, to which action of the 
Court the defendant excepted, and said exception was duly entered 
on the minutes of the Court. 
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49 And thereupon, the defendant, to maintain the issues on 
his part joined, called as a witness John M. Rankin, who tes¬ 
tified as follows: 

That it is always customary for parties financing bond issues on 
timber lands to require their own cruise before consummating such 
a deal, and he assumed these brokers would exercise the privilege of 
a re-cruise. The amount of the loan asked for by Riley at the in¬ 
terview at the Willard was $650,000. There was no alternative 
amount asked for at that interview. That came later and is covered 
bv the correspondence. 

Thereupon, Thomas R. Riley, the defendant, beinjg called in his 
own behalf, testified as follows: 

He has been in the lumber business 30 years; was Referred to Mr. 
Rankin as a man familiar with timber matters. Saw Rankin and 
told him what he desired and what compensation he was willing to 
allow for such service. Later'Rankin telephoned the witness to meet 
him at a certain room in the Willard Hotel. Upon reaching the 
hotel he met plaintiff, who seemed to be in a great hurry, as he was 
going to New York. Was with plaintiff not more than ten minutes. 
Witness told plaintiff he wanted $650,000 for purposes of developing 
these 30,000 acres of timber land in North Carolina. Plaintiff be¬ 
gan to talk about overhead charges and witness asked him what he 
meant, but does not know that he even replied. Has hot seen plain¬ 
tiff since that date until the trial. 

Rankin sent for witness to come to his office and submitted a propo¬ 
sition to make the loan $500,000 to be secured on timber and plant 
only. The witness agreed to this proposition, and the telegram of 
March 15th was sent to MeHarg. Witness was never willing to ac¬ 
cept the $500,000 to be secured on timber, plant ahd land. The 
Riley Lumber Company was incorporated under the laws of the State 
of North Carolina for the purpose of handling these acres. 

50 On cross-examination the witness said he did'not tell Ran¬ 
kin that the Riley Lumber Company owned the land, hut that 

it could handle the matter. It was about 3:30 that Rankin tele¬ 
phoned to witness to come to the Willard and MeHarg said he had to 
go to New York about 4:00 o’clock. 

Witness testified that the matter had been in Rankin’s hands 
three or four months before he had met plaintiff: that witness told 
Rankin that the title to this propertv was in such shape that the 
Rilev Lumber Companv could handle this matter and put a first trust 
on it for the amount of money that they considered the land as good 
security for; did not tell him that witness owned the land. When 
asked how he expected to put a first trust on the property if the Com¬ 
pany did not own it. he replied that the title had been brought down 
and put in the Stone Mountain Granite & Timber Cfompanv. to be 
transferred as the Rilev Lumber Company should suggest: that the 
Stone Mountain Granite & Timber Company had agreed with the 
vice-president of a trust company in Winston-Saleni to secure the 
proposition by taking the money from the bonds and furnishing the 
bonds to the people furnishing the money and furnish the deed to the 
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Riley Lumber Company; that the Riley Lumber Company were to be 
the obligors of the bonds which were to be secured by these 30,000 
acres of timber lands and timber; that these 30,000 acres did not 
belong to the Riley Lumber Company at the time and that he never 
told Rankin that his Company had a fee simple and perfect title to 
them; that negotiations had been going on with two or three other . 
people for three or four months, some of whom said they would bond 
the property but did not do so. Plaintiff was probably the first 
gentleman Rankin: had brought to him. Witness knew when Ran¬ 
kin phoned him to come to the Willard that lie was to meet McHarg 
on the bonding proposition. It was about 3:30 when Rankin phoned 
witness to come to the Willard and plaintiff said he had to go to 
New York about four o'clock. When asked how that conver- 
51 sation opened and what was said, witness replied: 

“A. I think that I may have stated to Mr. McHarg the 
amount of money I wanted. 77 

“Q. You think you may have stated that to him? A. That is my 
remembrance. 77 

“Q. How much do you think you may have stated to him? A. 
That 1 wanted $650,000. lie began to talk of overhead charges and 
I asked him what he meant bv overhead charges. I do not think he 
ever replied to my question. 77 

* I 3|c * 3jc * * 

“A. The time was so short that 1 did not have time to say so very 
much to Mr. McHarg. 77 

When asked if he knew why plaintiff spoke of the overhead 
charges, he replied that he did not and plaintiff did not state why. 
Witness stated that he did not know what overhead charges were in 
the business and has never had anv in his business. 

“Q. You sav you told him that you thought you wanted $650,- 
000.00? A. I told him I wanted $650,000. I think Mr. Rankin 
told him the same thing.” 

Nothing was said hv plaintiff as to whether witness would take less 
if he could have gotten it and witness would not have taken less. 
Nothing was said at that conversation about plaintiff’s compensation: 
that was the only time that witness ever saw McHarg until again at 
trial, hut during that time witness dealt constantly with Rankin; 
that he did not wish to repudiate what Rankin did in the transaction; 
that Rankin was thoroughly familiar with the proposition and had 
gotten his information from witness and had considerable correspond¬ 
ence with witness’ people in North Carolina. Does not know that 
plaintiff asked that the proposition he submitted in writing, but he 
may have done so to Rankin at that interview; they were all together, 
but the time was short. Witness made out the original statement and 
handed it to Rankin, “stating the description and location and 
character of the timber and all that,” and identified the statement as 
the one he prepared for Rankin. Tt was not a statement that was 
prepared at plaintiff’s request, but is a statement made by witness 
when he was first referred to and introduced to Rankin and was 
prepared for the purpose of getting a loan and developing the 
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30.000 acres of land; that lie meant everything in it and it 
o2 was meant for information upon which Mr. Rankin could 
act. When his attention was called to the portions of the 
statement in which he said that the title was fee simplfe and perfect 
and that the applicant for loan had complete title, he testified that 
the applicant for the loan was the Riley Lumber Company, and when 
asked as to the complete title of that Company, replied:® 

“A. Well, that may have been a mistake, a little bit, but they had 
control of the title so they could place a trust upon it.” I 

That they did not have complete title; that the title was in the Stone 
Mountain Granite & Timber Company. When his attention was 
called to that portion of the statement to the effect that the proceeds 
of the loan were to be used in equipping the property with saw-mills, 
etc., when asked if it was not his purpose to use a portion of the 
money derived from the bonds for the purchase of the land, he re¬ 
plied : 

“A. The money was to be used in handling, developing and equip¬ 
ping a working plant on this land.” 

The Riley Lumber Company was to take title to these lands by 
purchase; that the purchase price was over $300,000 and that it was 
necessary, in order to get title into defendant, that the company 
who held the title would have to be paid over $300,000.00. When 
asked if they had any capital, answered that they had enough to get 
the thing in working shape and were capitalized at $750,000, and 
that on the 30.000 acres of land it was their intention td borrow', sav. 
$2.50 per acre. 

, I 

By the Court: 

<f Q. Did they own the land? A. No, sir, not at that time.” 

■'Q. Did they own any property? A. Not in North Carolina.” 

“Q. Anywhere? A. No, sir.” 

“Q. Then it was simply a corporation for the purpose of taking 
over, handling and developing the timber on these lands in North 
Carolina?” 

53 Remembers that plaintiff offered his opinion iii reference to 

the size of the saw-mill through Rankin, but witness told Ran¬ 
kin that he did not want plaintiff’s opinion in reference to the saw¬ 
mill. Nothing was said about compensation to plaintiff at the in¬ 
terview at the Willard; that he never entered into agreement with 
plaintiff and did not know what compensation he was to get. and that 
lie learned the amount of the compensation, for the first time, from 
the correspondence which has occurred here. Learned from the cor¬ 
respondence that he was to get $5,000.00 and two notes of $10,000.00 
each; that the $25,000.00 more he was to get if he succeeded in mak¬ 
ing the loan was between plaintiff and Rankin and witness does not 
know about it: that Rankin was to receive $250,000.00 if $650.- 
000.00 was procured. 

“Q. You never had any agreement with Mr. McHarg as to his 
compensation? A.- No. sir. I did not.” 

“Q. You never knew what he was to get? A. No. sir.” 
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Witness then identified the affidavit of defense filed bv him in this 

4 / 

case, which affidavit is as follows: 

‘‘Defendant Thomas R. Riley and defendant Thomas R. Riley 
Lumber Company, Inc., file this affidavit of defense along with their 
pleas in bar and deny the right of plaintiff Ormsby McIIarg as to the 
whole of his claim herein. 

“The grounds of defense arc as follows: 

“Plaintiff Ormsby McIIarg was not employed by defendants or 
either of them as a lawyer, and was not employed by defendants in 
any capacity whatsoever. 

“Defendants were anxious to procure a loan. 

“Plaintiff Ormsby McHarg represented to defendants that he was a 
promoter and broker and in a position to secure said loan. 

“Thereupon defendants submitted to plaintiff a statement about 
their condition and the security offered for the loan, and did agree 
with said McHarg that if he would secure a loan of $650,000.00 for 
them they would pay him a commission of five per cent on same for 
securing and placing it. 

“Defendants had no further or other business transaction or rela¬ 
tion with plaintiff and did not agree to pay him anything unless he 
should as such broker or promoter, secure this loan. 

“Plaintiff Ormsby McIIarg. wholly failed to secure said loan and 
did not do anything else for defendants or either of them. 

“Defendants do not nor does either of' them owe plaintiff any 
amount of money by reason of* the premises, or otherwise. 

54 “Thomas R. Riley. President of Defendant Company, has 
personal knowledge of the facts and makes oath to this affi¬ 
davit of defense. ?? 

“Q. But you had to get the money to buy the land with, didn’t 
you? A. Yes, sir." 

When asked if he could not have bought the land if he had gotten 
$500,000. witness replied that he could not have handled the propo¬ 
sition as well with $500,000 as with $050,000; that the matter fell 
through because plaintiff never furnished the money. 

Plaintiff, being called in rebuttal, testified that the interview at the 
Willard lasted an hour; that it involved the whole settlement of the 
proposition in so far as the plaintiff could settle it without the prin¬ 
cipal being present. The memorandum was the memorandum that 
had been submitted to him incomplete; that he went over the matter 
in detail as to what the memorandum was to contain as to the ques¬ 
tion of the size of the mill, and the amount of the money, and that 
the working capital and the size of the mill, or any other detail of 
the business, was to be left entirely to the plaintiff. There was no 
other interview and the balance of the matter was handled by Mr. 
Rankin, who was represented to plaintiff as being fully authorized. 

The parties having announced the close of the case, the defendant 
renewed his motion for a directed verdict in his favor, which motion 
was denied by the Court, to which action of the Court the defendant 
duly excepted, and said exception was then and there noted on the 
minutes of the Court. 

The Court then charged the jury as follows: 
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Charge. 

I 

I 

I 

(lentlemen of the jury, in all the cases that come before vou you 
are sworn to try the issues between the parties. The issues' depend 
upon what the plaintiff alleges and what the defendant] denies. The 
plaintiff alleges certain matters which, if true, give him a right to re¬ 
cover. Some or more of them are denied bv the defendant, and it 
is for you to find out whether the matters are as the plaintiff says. 
Tf they are, he has a right to recover. If some substantial part' of 
them is not true then he has not the right to recover. So you always 
have to pay particular attention to the declaration, as it is called! 
the paper filed by the plaintiff in which he states what he claims. In 
this case such a declaration is filed, and a general denial thereof is 
filed by the defendant. The right of the plaintiff to ret-over depends 
upon whether the evidence proves what he has set out in this paper. 

You may have a set of facts before you upon which vou might 
think that the plaintiff would be entitled to some kind pf relief; that 
he had t>een wronged in some way and ought to have some damages 
from the defendant. Upon the facts that have been Spread before 
you by the witnesses, it is possible that two or three different kinds of 
action might have been brought. It is possible that the plaintiff 
might have brought an action setting out that Mr. Riley had em¬ 
ployed him to do this work, representing to him that he owned the 
property, whereas he did not own it, and that the plaiiitiff had gone 
on and been at considerable expense and spent considerable time 
in trying to carry through the deal, and then had found out that the 
defendant had misrepresented the matter to him, so that he was enti¬ 
tled to recover the value of his time and his expense, because he had 
been damaged to that extent. He has not brought that kind of an 
action. This is not the case at all on the declaration. 

56 The plaintiff might possibly, on this state I of evidence 
have brought an action of deceit, setting out that! he had been 
^ ^ t- in the spending of his time and monev by 

the misrepresentation that Mr. Riley’s company owned this tract of 
land when it did not, and that he had been damaged bv that misrep 
resentation in being led into this expenditure of tinier money and 
labor. But that is not the case before you. 

This action is brought to recover $25,000 as having been earned by 
the plaintiff by his having fulfilled certain conditions of a contract 
between him and the defendants, the fulfillment of whibh was to en¬ 
title him to $25,000 or, to be exact, $5,000 in cash andj two notes of 
$10,000 each, payable one in one year and one in two years, bearing 
six per cent interest, to be given by Mr.,Rilev. who. it! appears was 
good. 

You will follow me as I call your attention to the various allega¬ 
tions in these declarations, and then you will compare them with the 
proof and see whether the proof makes out what the plaintiff claims: 

“The plaintiff sue* the defendants for that heretofore, to-vvit, on 
or about the 26th day of February, 1913. the defendants represented 
to the plaintiff that the defendant Thomas R. Riley Lumber Com- 
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pany was the own* of 30,000 acres of virgin timber land, situate in 
Wilke* Vlleghenv 1 and Surrey Counties, North Carolina. 

There “eems to he no question that he did represent that the eom- 
uanv owned that land. He said that was a mistake, that he did not 
have the title to it. hut he admits that that representation was incor¬ 
porated in the statement that was furnished hv him to Mr. Rankin, 
],i s ^ent. and he understood that that was to lie used in procuring 

a loan. 

To o-o on with the declaration. . 

“That the timber upon the said land had been cruised upon wo 

different occasions.” A 

-- V to the proof of that, you have the testimony of Mr. Me- 

Harg and Mr. Rankin, and the typewritten statement m evi- 

de -That the last cruise made in 1912. showed that there was upon the 
land 999 000.090 feet of merchantable timber; that the detailed 
SportTof said cruisers were in hand and available. That the titles to 
the land had been examined by several attorneys of standing, all of 
whom reported that the defendant company had a perteefeesi 

+ i, ' fn Thui there is accessible an abstract or title nom me 
ori^r^t aSU to the present date. That the defendant 
Thomas R Rilev was the owner of all of the capital stock of the de¬ 
fendant corporation except a few shares necessary to qualify direct¬ 
ors That laid defendant company had no outstanding liabilities. 
a?d the defendant Thomas R. Riley* financial standing would be 

rated from between $100,000 and $lo0,000. _ , 

" “That the said defendant Riley had been m the saw mill and 
,j£btSnS ill of 1* life, and his father before - had been 
in the same business, and had accumulated a large fortune. 

“That the said defendant Riley would he president and manager 
of S defendant company Tha, the value of the etandmg mer- 

chantable timber upon said land was over $2,000,000. 

“That the said defendants desired to negotiate a loan on said 
timber land for the purpose of constructing a properly equipped sail 
mill plant, with all the necessary buildings and equipments, includ 
• ^ hine shop houses for workmen, electric plant, planing mill 

SITomplete logging equipment, including tram roads, locomotive 

an “That th(T defendants would”execute a first mortgage on the said 
land tfmber and improvements to secure $500,000, six per cent bonds 
payable within ten years, but with the right to redeem at any time 

after five vears at a given premium and accrued interest. 

“That the entire bond issue, principal and interest, would be 
guaranteed by Thomas R. Riley personally. 

58 “That the defendants would pay all of the expenses of the 

transaction, including the cost of the cruise of the timber i 
deemed necessarv, and examination of the titles, drawing of the 
mortgage, recording of all the papers, printing and engraving of the 
mort-a-e bonds, together with the trustees’ fee for certifying bonds. 

°ThX said mortgage and bonds would provide , im • proper sink- 
ing fund for their redemption and payment of interest. 1 hat a 
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bonds won of d Tf b> tb f defendant company from the sale of said 
bonds would go back into the property, either in the w l av of improve¬ 
ments or into the treasury of the company. * P 

on . th ® afor u esaid representations the said defendants re- 

Z h ° - S an attorney at law > t0 undertake on their 
for the matter into proper business shape and to negotiate 

Sff&f lssueuponSJ l idterms - That ih *y would Pav 

nt If for , hls se ™ ces in th e matter in the manner follow- 

f nnnn ' *°’ • 0 cash ’ and would execute and deliver to him two 
0.000 Promissory* notes to be made by defendant company and in- 

lorsed by the defendant Riley individually, said notes payable in one 

to be m°J ear p res P® ct ? vely ’ Wlth Six per cent interest, said payments 
to be made when the bonds were issued. j 

hv U ?° n , t ! le of . the aforesaid representations made 

nrorJdt de / endant to hlm and in consideration of j the aforesaid 
promise of payment to be made by the defendants to him for said 

whTnTb th /? 1 T tl ? a * ree d f .° undertake and * d undertake and did 
ifn-7 en f n P ro P7l tlon into tangible business shape, and 
f ifffi tte a re |P° n fhle banking house, who was and is amply 

able to finance the undertaking; and as a result of plaintiff’s services 

boof • banker? ' ve . re prepared to carry through the purchase of said 
bond issue provided the representations made by the, defendant to 
th o£i- nt -ffl were true and defendants were so notified. 

Imntiff says certain of the material representations made by the 
defendants to him were untrue and known by the defendants 
to be untrue at the time the same were made, ihe fact being 
i i that neither of the defendants were the owners of the said tim¬ 
ber land with a good fee simple title; and by reason thereof all fur- 

t 0r t - he 7 le of said l)onf l issue became terminated: 
and that plaintiff, having m all respects fulfilled his part of the agree- 

ment eforesfud, became entitled to the compensation agreed upon and 
l#l W, 4 .r 1 ' 1913, plaintiff made demSd o/tho de 

fendants and each of them therefor, which demand was refused, and 
tie defendants have not made such payment or any part thereof. 

though often requested so to do.” ’ 

Wherefore plaintiff claims $25,000 with interest 

nn J 0a ?ee i n -° VV ; 1 7 n A lei 7l 1 the i ury i that is a declaration based 

a loan of C «500 non the dc J endant employed the plaintiff to negotiate 
a loan of $o00,000, not of some other sum. First, hpw is the evi- 

dence upon that subject? The statement, introduced! in evidence 

\v hich, after the conference between McHarg, Rankin abd Rilev was 

furnished by Mr. Rankin to Mr. McHarg states “The amount of the 

oan desired is $650,000. Borrower would like to have the life of the 

loan limited to five years, although a longer period niight be con¬ 
sented to if necessary. 

There is a letter in the correspondence between Rankin and Mc- 
Harg where there is talk about a $500,000 loan. There is also tes¬ 
timony from Mr. McHarg, the plaintiff, that the amount of the 
loan was a subject of conversation between McPTarg arid Rilev and 
Rankin at the Hotel Millard; and. as T understand his testimony, 
he claims that while $bo0,000 w T as the amount desired, a leeway was 
6—3072a J 
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given to him, and it was understood that he might not he able to ob¬ 
tain $650,000 and that if he could not obtain so much he still was au¬ 
thorized and was requested under the employment to to on and pro¬ 
cure a loan even if it did not amount to $650,000. That is a ques¬ 
tion of fact for you. 

W as the plaintiff employed to procure a loan of $500,000? If he 
was not. if he never was employed to procure such a loan as that, 
then he cannot recover on this declaration, because that is what 
he claims he was employed to get and that is the only loan 

60 lie claims he ever did get. 

Most of these matters stated in the declaration are not in 
controversv. Most of the matters alleged were to have been repre¬ 
sented bv the defendants are admitted or clearly shown in the evi¬ 
dence to have been represented, and the allegation that Mr. Riley’s 
company did not own the title to the land is conceded to he true. 
This paper that was furnished the plaintiff shows that the money was 
not to be used to purchase land. The representation was that the 
defendant company owned the lands already and owed nothing, had 
no liabilities. 

Tt was also a part of the plan proposed or to be proposed to the 
lender that every dollar of the money loaned was to go into improve¬ 
ments or into the treasury of the company; not to he used in the pur¬ 
chase of land. As to those matters there seems to be no disagree¬ 
ment. 

Mr. Rilev says that he never employed personally Mr. Mcllarg 
to do anything, but that Mr. Rankin was acting for him and he 
does not wish to repudiate anything he did about it and under¬ 
stands that he does not need to. The evidence tends to show that 
for him Mr. Rankin did employ Mr. McHarg to see if he could pro¬ 
cure a loan: but the evidence is in conflict—and that brings the 
question to you to decide—as to just what he — finally employed to 
do. what kind of a loan he was to procure. 

A good deal of importance appears to be attached by both sides 
to the correspondence that took place between McTFarg and Rankin 
while McHarg was in Chicago. Tt seems that Mr. McHarg wrote to 
Rankin explaining the difficulties in getting more than $500,000 
or $520,000. and the objections made by those who were approached 
to lend the money. He states in a letter the modifications necessary 
to be made in the proposed loan or in the plan that was proposed by 
the defendants? Were those modifications accepted by thedefendant? 
Was Mr. McHarg employed and authorized to go on? Understand¬ 
ing that those conditions and modifications were accepted by Mr. 
Riley, he send this letter to Mr. Riley and he received from him a 
telegram: 

61 “Washington, D. C., March 15.-. 

“Ormsbv McHarg. Congress Hotel, Chicago: 

“Rilev accepts proposition your letter thirteenth with one one or 
two immaterial modifications.'' Writing you fully New York.” 
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You are to put yourselves in the position of the parties at that 
time. Mr. McHarg was in Chicago. He was negotiating with Chi¬ 
cago brokers, who were prepared to make the loan with certain 
modifications. He writes to Mr. Rankin that they are prepared to do 
it with those modifications, and he receives a telegram in reply, which 
I have just read to you. What was the fair understanding between 
the parties? What did Mr. McIIarg as a reasonable man have a 
right to understand from that telegram; or. to put it in the other way, 
what was Mr. Rankin, acting for Mr. Riley, bound to expect that 
Mr. McHarg would understand by that telegram? That he was at 
liberty and was expected to close with the brokers and get them to 
agree to furnish this money, leaving the details to be arranged later? 
Or was he to wait until he got back to New York and read the letter? 
The telegram says, “One or two immaterial modifications.” In the 
circumstances, was Mr. McHarg justified in assuming that they were 
immaterial and would be considered immaterial by tbe brokers, and 
that if they were not considered material by the brokers that they 
would not be insisted upon? Did he have a right, as a reasonable 
man, to understand that; and was Mr. Riley or Mr. Rankjin l>ound to 
expect that he would so understand it and would make the arrange¬ 
ments with the brokers ? Or. was the reference to the letters in New 
York such a reference that Mr. McHarg was bound to understand 
that he could not close with the brokers in Chicago or Consider the 
matter as determined until he had gone to New York and read the 
letters and found out what the modifications were, and decided for 
himself or let the brokers decide whether they were material or not? 

Did it leave the thing still open and in the air, ulnclosed? I 
62 think that is a question of fact for you to decide, considering 
the situation of these two parties with reference to each other. 

If Mr. McHarg had been authorized to procure a load for $500,- 
000 before that time, of course this question would not arise exactly 
as it does. If you consider that he had not been previously author¬ 
ized, if you conclude that he never had been authorized jo procure a 
loan for $500,000.00 until the telegram answering his letter, then 
the question arises which I have suggested to you. 

If you think he was justified in understanding that that authorized 
him to notify the Chicago brokers that they would be iexpected to 
make the loan, and that the terms had been agreed upon in all sub¬ 
stantial respects—if lie went and made the arrangements with the 
brokers to furnish the loan upon their own conditions as outlined in 
his letter to Rankin—then the question arises whether he had not 
performed all that he was to perform as a consideration for his re¬ 
ceiving the commission. Was there anything more he was to do. 


The allegation is that he was to whip it into business shape and was 
to negotiate for the sale of the bonds. What did that mean? Did it 
mean he was to do anything more than to present the matter in such 
form that brokers would give their consent to making the loan, and 
find brokers or bankers who were prepared to make the loan upon the 
terms proposed by the defendants? If that is all he was jo do and if 
he fulfilled those conditions, then he had apparently earned the 
money. He would not be entitled to it if he had left anything un- 
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done, and if the jevidence shows or fails to show that he has fulfilled 
all the conditions he was to fulfill in order to earn the $25,000 then 
he is not entitled to recover. 

No matter that he might have gone on and completed afterwards 
if the title had been good; no matter that Mr. Riley was to blame 
for misleading him into this matter; still he is not entitled to 
6d recover unless he has fulfilled the conditions which he was to 
fulfill before receiving the $25,000. 

I do not mean by that that it was necessary that the bonds should 
actually lie issued or that the contract should be drawn up: The 
contract does not provide that Mr. McHarg had to draw up the 
papers. Tt seems to contemplate and both parties seem to have un¬ 
derstood, considering their testimony here, that he was to procure 
capitalists who were prepared to make this loan upon these terms, 
and if he fully performed that, then it appears that his work was 
done. 

The modifications which Mr. Rankin refers to in his telegram here 
as immaterial, bpth parties admit were decidedly material. Thev 
changed the whole scope of it. They took the land out as security or 
insisted upon a much larger loan. if. as a result of the re-cruise, there 
was found to be more timber. Highly important conditions are 
brought in: not merely immaterial modifications. But it is claimed 
that right there in Chicago, by the receipt of this telegram with the 
statement that these modifications were entirely immaterial, Mr. 
McTIarg was justified in finding the brokers who would make this 
loan and in agreeing with them that they should make it, therebv 
fulfilling the task which he was emploved to perform. 

That is the plaintiff’s ease. Is it made out? 

The only importance of this evidence as to Mr. Rilev or the 
Riley Lumber Company not having the title is that it explains, ac¬ 
cording to the plaintiff’s theory of the case, how the business venture 
fell through and why it was that it was not carried out. This is not 
an action brought against Mr. Riley for the deceit, but it is a very 
material fact in the case as explaining how it happens that the deal 
did not go through. 

There seems to be no question that Mr. McHarg relied upon the 
truth of the representations that were made to him. No serious 
question is made but what he had a right to rely upon them. 
B4 You have before you the deposition of the broker in Chicago 
as to whether the bankers there were prepared to make this 
loan upon verification of the statements made in the proposal, and of 
course the defendant does not claim but what they had a right to 
treat those as.all true. The mere matter of verifying them was a 
matter of detail. If they had been true, they would have turned out 
to have been true. There is no question raised about that. They 
would have been found to be true upon examination, and the mere 
fact that they were to be verified would not prevent the sendee hav¬ 
ing been performed by Mr. McHarg. 

There is one clause in this letter. T believe, or in some of the 
correspondence, that the lenders were to be at liberty to send a man 
out to cruise this property, with the provision that if it turned out 
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that it was not as represented, then the defendants were to pay the 
expenses of it. In the declaration the plaintiff claims that it was a 
part of the proposition that the defendants should pay the expenses 
of a re-cruise if it should he found necessary. But, of course, von 
ha\ e to separate all these matters of detail from the main proposition 
Y ou must determine whether the defendants employed, at any stage 
of this matter, Mr. McHarg, to procure a loan of $500,000. ' If S o 
upon what terms was he authorized to procure it. and did he procure 
it—not that he got the money, because the details had not been car¬ 
ried out; but did he get the parties who stood ready ahd willing and 
able to do it upon the terms proposed, and thereby earn the fee 
which he was to earn upon performance of that service! 

The case will require your very best consideration, arid you will not 
understand that by anything I have said in outlining jhese questions 
T have been expressing any opinion as to any controverted question 
between these parties, because it is not a part of mv duty to deter¬ 
mine any of these questions, and I do not wish to influence you in 
the slightest degree in your determination of them, any more 
Bo than I would wish you to influence me in determining any 
question of law. You are the sole judges of the questions 
of fact, just as much as I am of the questions of law involved. It is 
your duty to take the law as given you by the bench and it is my 
duty to accept your verdict when it is rendered, if there is no evidence 
the law has been departed from. On the questions of feet your deci¬ 
sion is final, just as much as for the purposes of this Coujrt my decision 
is final on the questions of law. So that you will understand that it 
is purely and entirely a question of fact for you to decide within the 
lines I have stated to you. I think that covers the points? 

Mr. Chamberlin: I think so, if the jury fully understands what 
sort of a verdict they should render. 

The Court: Yes, I will speak to them a little mdre specificallv 
about that. 

Gentlemen of the jury, the damages in this case, if the plaintiff is 
entitled to recover, will be of course, $5,000 for the cash which he was 
to receive, and if you find that the notes, which were to bear inter¬ 
est, were of the value of their face, then it will be the equivalent of a 
promise to pay $25,000 in cash; but the form of the promise was to 
pay in cash $5,000, and to give these two notes which were to be 
signed by the company and endorsed individually by Mr. Riley. No 
question has been raised as to Mr. Riley’s responsibility, so" that I 
suppose no question arises in the case as to the notes being of the 
value of their face if they had been given. I think that covers the 
point. 

You have no douht served before, and when you retire you will 
elect one of your number as your foreman to preside during your 
deliberations, and he will return your verdict. He will answer the 
clerk’s inquiry. You will take with you the declaration in this case, 
but the affidavit which accompanies it is closed up by the Clerk be! 
cause it is not proper for you to read. The plaintiff has given his 
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testimony in Court and that is what you should consider, 

66 and not "the affidavit which was filed. The declaration itself 
you may wish to refer to. 

1 want to give you a word of advice applicable to this case and 
all others; and that is when you go out and express your views first 
about the case, do not express them too positively to each other, so 
positively that you will l>e ashamed to change your view if you see 
reason to do it afterwards. Express it tentatively, that you are in¬ 
clined to think so, or that is your idea about it, and not say “Well, 
1 am there, and 1 shall not stand anywhere else.’’ I have heard of 
jurymen saying that. 1 was never on a jury, but I have heard of 
jurymen who would say. “That is my opinion, and no-body can 
change it." Do pot take that position too promptly. Listen to 
each other. Each one has his own view about the case. Keep your 
minds open until you have heard all that all of the rest may have to 
say about the case and their views of the evidence, and get all the 
light you can. and then when you find the time has arrived to vote, 
you can vote as your conscience bids you. Keep your minds open 
at all times to reconsider the evidence so that if possible you may 
reach a verdict.” 

Be it remembered that each of the separate and several excep¬ 
tions taken by counsel for the defendant as hereinbefore set forth 
were so taken by said counsel then and there before the jury retired 
and each of said exceptions was then and there separately and sever¬ 
ally entered upon the minutes of the justice presiding at the trial, 
and counsel for the defendant then and there prayed the Court, and 
now prays the Court, to sign and seal this bill of exceptions, in 
which is accurately set forth said exceptions and the substance of 
all the evidence given at the trial, and at the request of said counsel 
the same is accordingly signed, and sealed and made a part of the rec¬ 
ord this 19th dav of February, A. D. 1917. 

WENDELL P. STA PFORD, Justice. 

Settled bv Counsel this 19th dav of Februarv, 1917. 

' JESSE WILSON. 

LECKIE, COX & SHERIER. 

2/17/19. 

•J. M. CHAMBERLIN. 

67 [Endorsed:] Law. No. 55720. McRarg v. Riley et al. 
Bill of Exceptions. Jesse Wilson, Leckie, Cox & Sherier, 

Att'ys for Def’ts. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3072. Thomas R. Riley Lumber Co., &c., et al., appellants, vs. 
Ormsby McHarg. Court of Appeals, District of Columbia. Filed 
Mar. 12, 1917. Henry W. Hodges, clerk. 
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Conrt of Appeals of the District of Columbia. 

OCTOBER TERM, 1917. 

No. 3072. 


THOMAS R. RILEY LUMBER COMPANY, INCORPORATED, 
AND THOMAS R. RILEY, APPELLANTS, 

VS. 

ORMSBY McILARG. I 

» 


FILED NOVEMBER 28, 1917. 

i -—- 

In the Court of Appeals of the District of Columbia. 

No. 3072. | 

Thomas R. Riley Lumber Company, Inc., & Thomas R. Riley, 

Appellants, 

vs. 

Ormsby McHarg, Appellee. 

Stipulation for Enlargement of Record. 

It is hereby stipulated and agreed between counsel for appellants 
and counsel for appellee, that as there was omitted frdm the Record 
by inadvertence copy of letter dated March 5, 1913. from John 
M. Rankin to Ormsby McHarg, referred to on page thirteen of the 
Record, which letter was admitted in evidence in the trial of the 
case in the court beloiv and is considered material and necessary to 
the fair trial of the case on its merits, that printed copy of the said 
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letter, a copy of which is hereto attached, be physically inserted be¬ 
tween pages" twelve and thirteen of the printed copy of the Tran¬ 
script of Record on Appeal. 

JUSTIN MORRILL CHAMBERLIN, 

Attorney for Appellee. 

LECKIE, COX & SHERIER, 

Attorneys for Appellants . 


(Copy of Letter from John M. Ran/An to Ormslry McHarg.) 
John M. Rankin. Counsellor at Law, Washington, D. C. 

Maryland Building. 

• # * • " 

Cable Address: Jokin. 

Codes: Anglo-American (1SS6) : Moreing & 0905). ■ < 

. Rilev Timber. 

March o, 1913. 

Ormsbv McHarg, Esq., 115 Broadway, New York City. 

De\r Mr. McHarg: Replying to your favor of the 28th oi : Feb¬ 
ruary would the New York bankers to whom you submitted this 
matter consider it if the amount of the bond issue were materially 
reduced, as you suggest? 

And if they would, what amount would they allow. 

Very sincerely, j N0 . M. RANKIN. 

[Endorsed:] In the Court of Appeals, District of Columbia, Octo¬ 
ber Term 1917. No. 3072. Thomas R. Rilev Lumber Co., Inc., and 
Thomas R. Rilev. Appellants, vs. Ormsbv McHarg, Appellee Ad¬ 
dition to Record tkt Stipulation of Counsel Court of■Appeals. Dis¬ 
trict of Columbia: Filed Nov. 28. 1917. Henry V Hodges Clerk 
Law Offices of Justin Morrill Chamberlin, M llkms Building, lol L IL 

Street, Washington, D. C. 
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DISTRICT OF COLUMBIA 


No. 3072. 


THOMAS R. RILEY LUMBER COMPANY, Inc., et al., 

Appellants, 

vs. j 

ORMSBY McHARG, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

** 

The appeal is from a judgment entered upon the ver¬ 
dict of a jury in favor of plaintiff below, upon a contract 
for negotiating a loan on timber lands. 

The declaration alleged that on February 26th, 1913, 
the defendants represented to the plaintiff as follows: 

1. That Thomas R. Riley Lumber Company was 
the owner of 30,000 acres of virgin timber land in 
Wilkes, Allegheny and Surrey Counties, North 
Carolina. 

2. That the timber upon said land had been 
cruised upon two different occasions and that the 
last cruise showed that there was upon the said 
land 222,000,000 feet of merchantable timber, 
which reports were available. 

3. That the title to the land had been examined 
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by reputable attorneys, all of whom had reported 
the defendant Company's title to be in fee simple 
and perfect and that abstract was available. 

4. That Thomas R. Riley was the owner of all 
of the capital stock of defendant corporation, ex¬ 
cept a few shares necessary to qualify directors; 
that said corporation had no liabilities. 

5. That Rilev’s financial standing was rated 
from $100,000 to $150,000. 

6. That Rilev had been in the sawmill and lum- 

«/ 

her business all of his life; and his father before 
had been in the same business and had accumu¬ 
lated a large fortune, and that said defendant 
would be the president and manager of the de¬ 
fendant Company. 

7. That the value of the standing merchantable 
timber upon said land was over $2,000,000. 

8. That defendants desired to negotiate a loan 
on said timber lands for the purpose of construct¬ 
ing and properly equipping a sawmill plant with 
all the necessary buildings and equipments, in¬ 
cluding machine shops, houses for workmen, elec¬ 
tric plant, planing mill and a complete logging 
equipment, including tram roads, locomotives and 
cars so as to market the timber thereon. 

9. That defendant would execute a first mort¬ 
gage on said land, timber and improvements to 
secure $500,000, 6% bonds, payable within ten 
vears, but with the right to redeem at anv time 
after five years. 

10. That the entire bond issue, principal and 
interest, would be guaranteed by Riley personally, 
including a cost of a cruise of the timber, if deem¬ 
ed necessary, an examination of the titles, draw- 
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ing of the mortgage, recording, printing, engrav¬ 
ing, and fees. 

11. That mortgage bonds would provide fob a 
sinking fund for their redemption and payment 
of interest. 

12. That all of the money derived by the de¬ 
fendant Company from the sale of said bofids 
would go back into the property either in way of 
improvements or into the treasury of the Com¬ 
pany. 

That upon the aforesaid representations defendants 
requested the plaintiff, an attorney at law, to undertake 
in their behalf to whip the matter into proper business 
shape and to negotiate for sale of the said bond issue 
upon said terms, agreeing that they would pay him $25,- 
000 for his services; $5,000 to be in cash and two notes 
for $10,000 each to be made by the defendant Company 
and to be indorsed by Riley individually, payable in cine 
and two years, payment to be made when the bonds wbre 
issued. Relying upon the truth of these representations 
and in consideration of the promise of payment, plaintiff 
put the proposition into tangible business shape and 
negotiated with a responsible banking house, amply able 
to finance the undertaking and prepared, as a result of 
plaintiff’s services, to carry the matter through, provided 
that the representations made by the defendant to the 
plaintiff were true; that defendant’s representations that 
they owned the title were untrue, the fact being tl|at 
neither of the defendants owned the timber land, and 
for that reason all further negotiations for the sale of 
the bond issue became terminated, and that plaintiff, 
having fulfilled his part of the agreement, became En¬ 
titled to the compensation agreed upon, and on A^ril 



10,1913, made a demand upon the defendant for his com¬ 
pensation, which demand was refused. 

Defendants pleaded that they never promised and 
were not indebted as alleged. 

ARGUMENT. 

The facts are uncontroverted that defendants’ repre¬ 
sentation to plaintiff that they owned the 30,000 acres 
was untrue. 

It is not denied that they engaged plaintiff to negotiate 
for the loan, and that he found a party able, ready and 
willing to make it, provided defendants’ representations 
were correct. 

If plaintiff satisfied the terms of the understanding 
upon which he was employed he was entitled to the ver¬ 
dict. No exceptions to the admission or rejection of 
testimony were taken to the rulings of the Court and the 
terms of that understanding form the only question in 
the case. 

Defendants insisted that plaintiff was engaged to pro¬ 
cure a loan of $650,000 to be secured by the timber, plant 
and land, or a loan of $500,000 secured by the timber and 
plant alone, neither of which he did. 

Plaintiff maintained that the loan he was engaged to 
effect was $500,000 to be secured on the timber, plant and 
land, and that he carried out the terms of his contract. 

This disputed question, defendants argue, is one of law 
and not of fact, and that the trial court erred in submit¬ 
ting it to the jury, as there was no evidence to justify 
plaintiff’s contention. (App’l’nt’s Br. p. 3.) It follows, 
if there was such evidence the verdict was right, as no 
other error is claimed. In order to reach this conclusion 
appellants argue that the terms of plaintiff’s employ¬ 
ment were embodied wholly in correspondence that 
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passed between them and rely upon the decision of this 
Court in Rankin vs. Collins, 40 App. D. C. 211, to Sup¬ 
port their contention that there had never been an offer 
and acceptance upon which the minds of the parties had 
met. 

In that case this Court, speaking through its last re¬ 
tired and esteemed Chief Justice, held that the wopds: 
“With time concession can close immediately,” are not 
equivalent to saying that: “With time concession will 
close immediately,” and under the circumstances of that 
case did not constitute a definite offer. The case differs 
from the one at bar because here there was a conflict in 

oral testimonv. 

•/ 

In Martin vs. N. W. Fuel Co., 22 Fed. 596, cite<jl by 
appellants, the situation was the same as in Rankin vs. 
Collins; the correspondence being relied upon to estab¬ 
lish the contract where the expression: “You may 
consider the coal sold,” was held not to be a material 
one when a definite acceptance of an offer was intended, 
but was merelv an acknowledgment that a contract might 
easily be agreed upon. 4 L. R. A. (N. S.) note; 6 R. C. L. 
601. 

THE EVIDENCE. 

! 

Plaintiff testified, that after Rankin had submitted 
the propeetus to him, Rankin introduced Riley and all 
discussed the paper in detail for an hour or more at the 
Willard Hotel (R. bottom p. 11), and it was there 
agreed if plaintiff could not get more than $500, 000\that 
would be satisfactory as to the amount of the loan. (R. 
p. 32, in reply to a question by the Court; Rebuttal R. p. 
38.) 

Defendant Riley testified, that nothing was said at the 
Willard as to whether witness would take less than 


$650,000 if he could get it, and witness would not have 
taken less. (Def. Riley’s test. Last par. R. p. 36.) 

Here was a direct conflict in the oral testimony of the 
two principals in regard to the most important fact in 
the case. Was it error to leave that question to the 

jury? 

After reciting the disputed facts the able charge con* 
tained these words: 

“It is not my duty to determine these questions, 
and I do not wish to influence you in your deter¬ 
mination of them any more than I would wish you 
to influence me in determining any question of 

law.” 

✓ 

It would indeed seem that the Court would have com¬ 
mitted error had the question not been left to the jury. 
(R. p. 41.) 

But the evidence further shows: 

In February, 1913, Rankin talked to plaintiff about 
the timber proposition, which plaintiff told him to re¬ 
duce to writing. Rankin did so, and signed it as the 
authorized attorney for Riley. In it were recited the 
extent and location of the timber lands which the bor¬ 
rower, therein stated to be a wealthy corporation, owned 
in fee simple and upon which it desired to borrow the 
sum of $650,000 for the purpose of installing equipment; 
that the borrower was not in operation, and there¬ 
fore could not submit a statement of its net earnings, its 
owner, Thomas R. Riley, was a man of high financial 
standing, well and favorably known as a timber man who 
had spent his entire life in the business and knew its 
every detail, as had his father before him, and believed 
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the property itself offered complete security for the loan 
sought, but as the proceeds were to be used in equipping 
the property with a modern and complete sawmill plant, 
including dry kilns, etc., to cost $500,000, the total 
amount of the loan would be added to the security there¬ 
for. While modestly admitting that he was not familiar 
with the requirement of bankers in such transactions, 
the applicant stated he was sufficiently fatniliar with 
the value of both standing timber and manufactured 

lumber to know that these tracts as thev stand were 

«/ 

gilt-edged security for the loan. (Rec. pp. 10, 11.) 

Rankin presented this paper to McHarg at the Wil¬ 
lard Hotel, where it was discussed by those three gentle¬ 
men for an hour. Riley said he wanted a mill to cut 
150,000 feet of lumber a day, which McHarg said was 
not feasible, and that $650,000 would not do the things 
Riley wanted it to do. It would be useless, McHarg told 
them, for him to undertake the proposition unless left 
free to handle features of the financing. (R. p. 12.) 
Riley agreed if he could not get more than $300,000, that 
amount would be satisfactory (R. p. 32), and that the 
amount of money and working capital and size of mill 
and all other details were left entirely to him|; (R. p. 38) 
that Riley would pay him $25,000. McHarg started in 
by taking up the matter with New York bankers, and 
later with bankers in Chicago. 

On February 27, Rankin wrote McHarg that he 
thought he could secure further commissions from Riley. 
(R, p. 12.) On Feb. 28, McHarg wrote Rankin that the 
figure of $650,000 would have to be scaled down. (R. p. 
13.) In his letter to McHarg of March 5, Rankin asked: 
“Would the bankers to whom you submitted this mat¬ 
ter consider it if the amount of the bond issue were ma¬ 
terially reduced, as you suggest, and if they would, what 
amount they would allow?” On March 6 plaintiff wrote 
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for certain information. (R. pp. 13, 14.) On March 13 
he again wrote to Rankin that it was necessary to cut 
down the size of the bond issue, as the people there took 
the same view as he had expressed from the beginning; 
namely, that the property would not carry a $650,000 
bond issue, and that his conclusion upon the whole mat¬ 
ter was that they would handle the transaction if the 
bond issue did not exceed $500,000. (R. p. 15.) He 

concluded his letter by saying that if Riley would not 
consent to the matter being worked out on those lines 
he would drop out of the transaction. (R, p. 16.) 

Rankin replied on March 14 that he would wire an¬ 
swer, and on the 15th telegraphed that Riley accepted 
the proposition with one or two immaterial modifica¬ 
tions. (R. p. 17.) Thereupon, McHarg closed the deal 
and returned to New York, where he subsequently 
learned for the first time, by telephone from Rankin, 
that the Riley Lumber Company did not have title to 
the lands (R. p. 31), and that the money to be raised 
by the bond issue was to be used to purchase the prop¬ 
erty. (R. p. 30.) 

With the failure of the title, McHarg could do noth¬ 
ing further and demanded his compensation. (R. p. 31.) 

Against this showing Riley offered his own testimony 
to the effect that the interview at the Willard did not 
last more thaii 10 minutes, and that he told McHarg 
that he wanted the $650,000 for the purpose of develop¬ 
ing the 30,000 acres, and that before Rankin sent the 
telegram of March 15 to McHarg, Rankin sent for the 
witness Riley and submitted a proposition to make the 
loan of $500,000, to be secured on timber and plant only, 
to which witness agreed. 

He further testified that he was never willing to ac¬ 
cept the $500,000 to be secured on timber, plant and 
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land (R. p. 37), although admitting that he liad to get 
the money to buy the land (R. p. 38) at a price “over 
$300,000” (R. p. 37), and that Rankin was to receive 
$250,000 if $650,000 was procured. (R. p. 37.) 

Further inferences from which the plaintiff was en¬ 
titled to have the jury pass upon the question of the 
actual amount of the loan for which he contracted to 
negotiate, are noteworthy, namely: Riley testified, that 
nothing was said during the conversation at thfe Willard 
about plaintiff’s compensation (R. p. 36), anfi that he 
never had any agreement with him about it and never 
knew what he was to get until he learned it fop the first 
time from the correspondence at the trial. After this 
positive denial Riley was confronted with and identified 
his affidavit of defense in which he had stated lfiore than 
two years before when his memory was, to say the least, 
fresher, that it was agreed that McHarg should receive 
a commission of 5% if lie placed a loan of $650,000. The 
amount of $32,500, wihcli is o% of $650,000, figures no¬ 
where in the case. $25,000 is 5% of $500,0fi0, which 
amount there is no dispute, plaintiff was to be paid. 

If his compensation was to be 5 % of the loan, as con¬ 
firmed by Riley’s affidavit, and he was to receive $25,000 
in the form of cash and notes, it seems only necessary to 
arrive at the correct amount by asking the question: 
“$25,000 is 5% of what amount?” j 

Riley made no effort at the trial to reconcile the differ¬ 
ences between his oral testimony and his affidavit of 
defense. 

The statement in appellants’ brief that: 

“Rankin, who was called as a witness by Mc- 
Harg, also testified that the amount of the loan 
asked by Riley at the interview at the Wijllard was 
$650,000,” 
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should not be read with the inference that he so testified 
as a witness called by plaintiff, for it was while testifying 
on behalf of defendants that he made this statement. 
(R. top p. 35.) 

II. 

Appellee disputes appellants’ statement that: 

“It is beyond question both by the documents sub¬ 
mitted by McHarg and by his testimony that in 
the first instance, at least, the only loan which 
Riley requested, and which McHarg undertook 
to obtain, was $650,000.” (Applnts. Br. p. 4.) 

We have already commented upon the oral testimony 
to the contrary, and the permissible inferences there¬ 
from. upon which plaintiff was entitled to go to the jury 
and now come to a consideration of the correspondence 
in the case. 

Appellants have quoted from plaintiff’s letters of Feb¬ 
ruary 28 and March 6 (Applnts. Br. pp. 4, 5) to the 
effect that he wrote that $650,000 would have to be 
scaled down, and also from plaintiff's letter of March 
13, in which he stated, that “the bond issue must be cut 
down to the smallest amount that will finance the propo¬ 
sition that his people took “the same view of the mat¬ 
ter that I have expressed to you from the beginning 
(italics ours), namely: That the property would not 
carry a $650,000 bond issue, and that his conclusion was 
that “they would handle the transaction if the bond issue 
did not exceed $500,000.” 

McHarg’s statement in his letter of March 13 that he 
had expressed “from the beginning” that the property 
would not carry a $650,000 bond issue, was not disputed 
by Riley or Rankin in their answers to his letters. 
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In the letter of March 13 (R. p. 15) plaintiff again 
referred to the size of the mill, and states that his people 
will lend the money if the mill will not exceed 75,000 
daily capacity and the amount of the bond issue does not 
exceed $500,000 to $525,000, concluding his letter with 
the statement that if the matter coultl not be worked 
along those lines he would drop out of the transaction. 
(R. p. 16.) 

Before McHarg wrote this letter, Rankin had sent him 
two letters dated March 11th, which appellants argue 
are of prime importance, and that because of their con¬ 
tents, there had been no concert of the minds of the 
parties. These two letters will be found on pages 17 
and 18 of the record. They were written in Washington 
and not received by McHarg until he returned to New 
York some time after March 15. (R. p. 17.) In the first 
one (R. p. 17), Rankin supplied requested information, 
and the letter contained nothing bearing on the disputed 
question. The other, however (R. p. 19), appellants 
argue, contained the blow that killed father, viz: 
That Riley would accept $500,000 (if impossible to do 
better) if the lenders agree to have tljie bonds secured 
by the timber and plant only and not the land, or $650,- 
000, including the land if the new cruise shows enough 
timber in excess of two hundred million feet at two dol¬ 
lars per thousand to bring it up to that amount. In 
other words: “$500,000, if it is as goocj as two hundred 
million feet and 10 inches or better at <j*utting point, for 
then you won’t need the land; and if the timber goes 
above that, enough to give us $650,000 at $2.00 per thou¬ 
sand, the land will be thrown into the Security.” 

This letter is the first documentary evidence in the 
case that loans of different amounts were under consider¬ 
ation, and that their size was to be governed by the char¬ 
acter of the security. It was the first intimation to Mr. 

I 







McHarg that different security was to he tendered. (R. 
p. 23.) 

Rut, this letter, it must be remembered, was written 
before McHarg’s letter of March 13, and was affected 
by subsequent events of importance. Rankin telegraph¬ 
ed McHarg that he would wire answer to letter of March 
13 (R. p. 17), which wire was followed by the telegram 
of March 15 in which McHarg was advised that Riley 
had accepted the proposition contained in the letter, 
and that he was writing plaintiff fully at New York 

This telegram was unequivocal. The words “writing 
• V(, u folly New lork do not qualify the first sentence. 
McHarg had written that his people would take a bond 
issue of §500,000 to §525.000. That was what he had 
been engaged to get, and the offer was accepted. What 
1,101 e needed lie wait for? His people were prepared, 
able and willing to negotiate an issue of §500,000 if 
defendant's representations were true. (R. pp. 33-34.) 
He closed with his brokers and went home. He had ful¬ 
filled his part of the contract and was entitled to its 
fruits. 


Rut say appellants: “That telegram was no accept¬ 
ance for we wrote him on the same day, that our letters 
of March 11 were to be a part of the acceptance.” Ran¬ 
kin s letter of March 15 (R. p. 20), incorporating his 
letters of March 11, makes no mention of the securitv, 
but states the one condition to be, that the terms of his 
shorter letter of March 11 be complied with, namely: 
that defendants should have the excess over §500,000 up 
to and including §650,000. Can it be successfully con¬ 
tended that this letter prevented the telegram from being 
an acceptance? 

It was written after the letters of March 11. In the 
telegram the present tense “writing,” of the verb, “to 
write, was used. There was no reference to the letters 
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of March 11, in the telegram and their qualifications, be 
they what they may, did not obtain. Were those qualifi¬ 
cations referred to in the first letter of March 15 with 
any idea on Riley’s part, that they were to defeat the 
project? Did he mean that he still adhere^ to his alleged 
stand that the loan must be $650,000? He had been 
told by McHarg repeatedly that could not be done. His 
telegram must have been intended to mehn something; 
there must have been some purpose in sending it. 

Let reference now be had to the second letter Rankin 
wrote on March 15 (R. p. 19), the same day the telegram 
of acceptance was sent, and after the oth^r letter which 
appellants contend qualified the acceptance. 

This letter must be read in the light that it was written 
after knowledge of what McHarg could do, and after 
the sending of the telegram had been confirmed. It was 
conceived with due appreciation that plaintiff had made 
good and that $500,000 was forthcoming. 

It confirms the promised compensation {>f $25,000, and 
then urges him to try for the bonus proposition of $2.00 
per thousand, and if he can make that lodn reach $650,- 
000 they will pay $50,000. 

There was no mention in the letter that the security 
was to be governed by the size of the loan. 

Appellant’s argument on page 10 of th^ir brief is sim¬ 
ilar to that made by the appellant in Dotsdn vs. Milliken, 
27 App. D. C., 500. In its affirmance of ^hat case (209 
U. S. 237), the Supreme Court of the tJnited States, 
speaking through Mr. Justice Holmes, said: 


“There is no reasonable doubt as to the rate at 
which he was to be paid, and the substantial ques¬ 
tion is what had he done to entitle himself to his 
compensation. The bargain may have been im¬ 
provident, and may have been different from that 




which the defendant would have made if he had 
taken all the chances into account. 

“The plaintiff was to go to work at once, and 
the jury well might find that he was not under¬ 
stood to take the risk of defect in title or a short¬ 
age in the amount of timber. The question is be¬ 
tween the broker and the seller, not between the 
purchaser and the seller. The seller was willing 
and meant that the broker should accept this con¬ 
fidence as well founded, although he must have 
known that the purchaser would or might ask 
more. 

“7/ 7s- urged faintheartedly that a binding agree¬ 
ment ican necessary before a commission was 
earned. This is not the prevailing view, and 
could not be the law in a case like this, where the 
jury must have found the defendant liable on a 
contract with the broker that might be performed 
before an absolute agreement with the purchaser 
should be reached. 

“It does not matter how much or how little the 
purchaser relied upon the defendant’s representa¬ 
tions if the plaintiff relied upon them and obtain¬ 
ed a purchaser ready and able to purchase upon 
the basis that the defendant’s representations to 
the plaintiff were true.” 

McHarg’s duty under the contract was to find a per¬ 
son to make the loan and not to enter into an enforce¬ 
able contract with him. (Dotson v. Milliken, 27 App. D. 
C., 500, 514.) The question of what in fact was the real 
agreement was passed upon by the jury in the case at 
bar, adversely to appellant’s contention as it was in Dot- 
son vs. Milliken. 

In all of the cases cited by appellants in concluding 
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their brief, questions arose over material variations in 
terms. Aside from the correspondence in the case at bar, 
the jury could justly determine that an express contract 
had been performed. If they believed McHarg’s testi¬ 
mony as to what occurred at the Willard and Mr. Hill’s 
deposition (which was uncontroverted) that hfe could 
handle an issue of $500,000 if Riley’s representations 
were true; the question was one of fact, and the verdict 
for plaintiff was in accordance with the evidence- 
The jury found that plaintiff had done what it was 
agreed he should do, namely: He had put the matter into 
business shape and negotiated for the bond issue on the 
terms agreed upon. Such issue was not modified by the 
correspondence. The letters show that McHajrg had 
made and was making every effort to carry out Riley’s 
wishes to obtain as large a loan as possible, and that he 
continued to do so to the very end. This fact kid not 
affect the express contract. Neither did the detailed in¬ 
formation affect it as appellants contend. Plaintiff’s 

e t mony given on cross-examination 
(R. bottom p. 31) states the purpose of the questions. 
When asked if it was not a fact that in order to. con¬ 
clude the arrangement with the brokers, it was no); neces¬ 
sary that the list of questions should be satisfactorily 
answered, he replied: 

“They were nothing more than eliciting ^form¬ 
ation which had been demanded before, except 
it was in detail, and it was simply a case of get¬ 
ting it formally in written shape and tekded to 
minimize the cost of examination. The brokers 
would take the list on representations afid save 
everything they could in the way of examination, 
and the information was elicited solely for that 
purpose.” 
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In Dotson vs. Milliken this Court observed: 

“It is well settled that when an agent, employed 
for the purpose, procures a purchaser willing 
and able to buy on the authorized terms, he be¬ 
comes entitled to his compensation, although the 
sale may not be consummated, provided the con¬ 
summation is prevented by the refusal, fault, or 
defective title of the principal.” 

The doctrine, of course, applies with equal force to 
loans. Walker, on Ileal Estate Agency, 533. 

The law of the case is not difficult of application. As 
the Court properly submitted the questions of fact to 
the jury, no error was committed in overruling appel¬ 
lant's motion for a directed verdict and the judgment 
accordingly, should be affirmed. 

Justin Morrill Chamberlin, 
John C. Gittings, 

Attorneys for Appellee . 

September 2S, 1917. 








